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This article is the third in a series of arti-
cles published in the Quarterly Report dis-
cussing. interstate lending in the context of
consumer credit transactions.! Since publi-
cation of the last article in the Summer 1989
edition of the Quarterly Repor, the litiga-
tion between the Iowa Attorey General
and Citibank (South Dakota), N.A. (“Citi-
bank”), United Missouri Bank of Kansas
City, N.A. (“UMBKC”), and United Mis-
souri Bank, US.A. (“UMBUSA?"), reported

1. See Tomki Credit Tr jons: Recent
Developmem:, 43 Cmmmu Fin, L.Q. Rep. 152 (1989); Langer
& Wood, A Comparison of the Most Favored Lender and,
tation Rights of National Banks, FSLIC Insured Savings Institu-
tions, and FDIC Insured State Banks, 42 Consumer Fin. L.Q,
Rep. 4 (1988).

By Michael C. Tomkies

on in that article, has been settled? New
litigation has arisen, however, and in a dra-
matic development, a federal district court in
Massachusetts has ruled in Greenwood Trust
Co. v. Massachusetts® that a federally insured,
Delaware—chartered bank cannot charge late
charges-as permitted by Delaware law on
credit card transactions with residents of
Massachusetts because of a Massachusetts
prohibition on late charges, Le, the bank
cannot “export” Delaware late charges to
Massachusetts. In Iowa, continuing litigation
involving the Towa Attorney General has
raised issues relating to the authority of feder-
ally insured, state—chartered banks to export
ratesand the effect of state opt-out authority 4
Other developments in this area include a
preliminary ruling by a Vermont superior
court that loans made by out-of-state lenders
who fail to comply with the licensing re-
quirements of Vermont’s small loan act (the
Licensed Lenders statute) may be unenforce-
able’ and an interpretive letter issued by the
Office of the Comptroller of the Currency
(“OCC"¥ that broadly construes the scope of
federal preemption granted national banks.

1. The Greenwood Trust Litigation

The court’s ruling in Greenwood Trust
represents the first significant judicial pro-

2. SeeCitibank (South Dakots), NA. v. Miller, No. 88-258-E SD.

. N.A.v.mer'.hhss-lm-a(sp Towa fled Aug. 1, 1988,
perstipulation Feb, 27, 1990); Iowa ex rel Miller v. United

mhmn]m&lmmd

United Missouri Bank, US.A. v. Miller, No. 88-1343-E (SD. lowa
ﬁledAlg.l lm,dsn-mlwmﬂamjm& 1990).

3. 776F. Supp 21 (D. Mass. 1991) (Young, J.); see gensrally Bock,
Dreher & Tomkies, Developments in the Interstaie Delivety of
Consumer Financial 46 Bus. Law. 1223, 1236-46
(1991) (discussing the briefs of the parties and amicy).

4. luwnareleerv Maorgan Whitaey Trading Group, No.

SafraBank (&llfom). 8 California~chartered baok, to finence
COontracts). .

the precious metals
5. Pizzagalli Constr. Co. v. HEF. Partnership, No. S17056-90 CnC
(Sup. Ct. Chittenden County, Vt. Jan. 3, 1991).

6. OCC Interpretive Letter from William B. Glidden, Asst, Dir.,

Legal Advisory Servs. Div. (Sept. 5, 1989) (unpubished) (“Glic-
.. denLemer). ‘

nouncement on the scope and interplay of
federal usury preemption, state law, and
choice of law principles in the context of fee
exportation.” While ruling on the exporta-
tion of late charges by a federally insured,
state~chartered bank, the court’s analysis, if
adopted by other courts, could have broader
implications, affecting the scope of exporta-
tion authority granted to national banks,
federally insured savings associations and
federally insured credit unions and the
exportability of various chargesand termsin
addition to late charges. The briefs of the
parties on cross-motions for summary judg-
ment and the briefs of several amicus curiae
are discussed below.® This case raised many
of the same issues and arguments concem-
ing exportation authority that were discuss-
ed in the last article with respect to the
litigation involving Citibank.® Of particular
interest here, however, are the arguments
made with respect to the foundation of
exportation authority for federally insured,

7 Elrha'lmxauoanellwutmdhwnmvolvmbuﬂlmumul

and state—chartered banks (other than Greenwood Trust

Cmnpmy)mdnsmsmihrmuwtssuhdpmfbmy

. See lowa ex rel Miller v. Fist Natl Bank, No.

88-20(DDelﬁledJan 19, 1988, dismissed per stipulation Apr.
15, 1988); see also supra note 2,

othzrpmy'smmnmombul 1990; and briefs in reply and
ﬁnﬂﬁmppond‘dummommombu 12, 1990.
Various @i curige brieks were fled in sappoct of Greenwood
MWMmCudhlaulenc.miVlSAUSA,hn.ﬂz

! Servioes A the Del State Bank
mmb&mmmwmm

dmmmmmm“rmmm
Credit Administrators,

®. Mmﬂu‘lNﬂv 14, lmmwwlﬁubyme

Trust Compeny's Motion for S Judgmmt. d
Trust Co. v. Massachusetts, No. 89-583—Y(D Mass. fed Nov. 14,
1989); Amicus Curiae Brief on Behalf of Delsware State Bank
Commissioner and Delaware Bankers Association, Greemwood
Thust Co, v. Massachusetts, No. 89-2583-Y (D. Mass. fled Nov. 14,
lmwfammmm micus Curlae,
G d Trust Co. v. N No. 89-2583-Y (D. Mass.
fled Nov, 14, 1989); Bricf of Amrcuts Curioe [filed by the States of
Towa, Maine, Minoesots, Carolina, and Wisconsin and the
National Association of Consumer Credit Administrators), Groen-

v. Massachusetts, No. 89-2583-Y (D. Mas;, filed Nov. 14, 1989);
Bock, Dreher & Tomkies, supra note 3, at 1241-44.

9. See Tomkies, sspra note 1, at 163-78.
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state—chartered banks (as it may be distin-
guishable from the authority for national
banks), the proper definition of “interest” in
light of the relevant statutes, and the effect of
contractual choice-of-law provisions.

A. Background

Greenwood Trust, a federally insured, Del-
aware—chartered bank, filed suit on Novem-
ber 14, 1989 in federal district court in Mass-
achusetts against the Commonwealth of
Massachusetts and the Massachusetts Attor-
ney General (“Attorney General™). The suit
was filed in response to the Attorney Gener-
al's assertions!® that Greenwood Trust’s prac-
tice of imposing late payment charges on
Massachusetts cardholders with respect to its
Discover Card accoimnts constituted an unfair
and deceptive act or practice in violation of
the Massachusetts Consumer Protection Act,
and regulations promulgated thereunder,!
and Mass. Gen. L. chapter 140, section 114B
(“Section 114B™).12Greenwood Trust sought
Jjudgment that (i) the imposition of late pay-
ment charges puisuant to its cardholder
agreement was authorized by federal law and
the law of Delaware; (ii) Massachusetts law
was preempted under the Supremacy Clause
of the United States Constitution!® to the
extent that Massachusetts law conflicts with
federal law and the law of Delaware; (iii) the
enforcement by Massachusetts of its asserted
prohibition of Greenwood Trust's late pay-
ment charge would contravene the Com-
merce Clause of the United States Consti-

10.  See Leuer from Emest L. Sarason, Jr., Asst. Aty Gen., Mass., to
Greenwood Trust Co. (Oct. 27, 1989) (unpublished).

11, Section 2 of the Cansumer Protection Act gencrally declares
unfair methods of competition and deceptive acts or practices in
lheconduaofmymdeormummlobemuwfuLMme

tution;4 and (iv) Greenwood Trust’s conduct
in contracting for and collecting the late pay-
ment charge pursuant to the cardholder agree-
ment does not constitute an unfair or decep-
tive practice under Massachusetts law.!5 The
Attomey General filed counter—claims.

B. The Court’s Decision

The specific issue in Greenwood Trust
was whether Greenwood Trust, a federally
insured, Delaware—chartered bank, could
impose late charges permitted under Del-
aware law on its Massachusetts Discover
Card cardholders when Massachusetts law
prohibits such charges. The court restated
the primary issue more broadly as a con-
sumer protection issue:

[My a bank located in a state with
permissive consumer lending laws take
advantage of those favorable non-inter-
est rate provisions in its own state’s laws
and “export” them to or impose them
upon residents of another state which
maintains greater consumer protection
for its residents when they borrow in that
state?16

The court declared that a resolution of this
question required consideration of two sub-
sidiary issues: whether Massachusetts usury
law is preempted under the Supremacy

Clause by section 521 (“Section 521™) of

the Depository Institutions Deregulation
and Monetary Control Act of 1980
(“DIDMCA™)' and, if not so preempted,
whether Massachusetts’ “usury” law pro-
hibiting late charges'® contemplates the reg-

4. U,SO!NLIH.ISCIS.

L ch. 93A, § 2(a) (1985). The A y General's regulati
promulgated under chapter 93A provide:
Without limiting the scope of any other rule, regulation or
statule, an actof practice isa violation of M.G.L.c. 93A,s. 2 f:

xew

(3) It fails to comply with existi rules,

15. int for Declaratory and Injunctive Relief, Greenwood Trust
Oo.vMasudumNu&Ess-Y(DMasﬁthwld
1989) ("G d Trust Complaini™). G Trust orig
mllyabo d an order ,'",the‘ ,Gumulﬁu;il

o tha ghall, e Ay Taw.

‘Massachusetts
_GmmwoudTm‘sm]ucslwswnhdmwn followinga December 5,
1989, letter in which the Attomey General's office agreed nottoseek

laws, meant for the protection of the public’s health, srcty or
welare promulgated by the Commonwealth or any political
subdivision thereof intended (o0 pmvdc the consumers of this
Commonwealth protection . .

Mass, Reps. Code tit. 940.53.16 (1986).

12, Section 114B provides that “fnJo creditor shall impose a delin-
quency charge. late charge, or similar charge on loans made
pursuant to such an open end credit plan.” Mass, Gen, L. ch. 140,
§114B (1985 & Supp. 1991). The tenm “apen—end credit plan®
means 'a plan under which the creditor msomblyoonumplalu

jons, whichp of such transac-
tions, and which provides for a finance charge which may be
computed from time to time on the outstanding unpaid balance.”
Id. ch. 140D, § 1 (1981 & Supp. 1991). This definition of

* open—end credil plan (zken from the Massachusets Truth-in-
Lending Act ("Massachusetts TILA™) is expressly incorporated
by reference into Section 114B. I ch. 140. § ll4B The term
“creditor™ as used in § 114B is not defised. 72, Two bills intro-
duced in the Massachusetts legislature to address the foregoing
prohibitory language dicd in committee December 31, 1991.

13. US Const.an. Vi.d. 2.

ch ion until after a decision by the Sederal district court on the
parties’ cross motions for summary judgment.
16.  Greenwood Trust, 776 F. Supp. 31 23 n3.

17. Pub.L No.96-221.§521.94 Stat. 132, 164 (1980) (codified a1 12
USC. § 1831d). Section 521, 2s smended, states in refevam part

(8) In order to prevent discrimination against State—chartered
|maddcposmrymuums . with respect (0 interest rates. if
the applicable rate g d in this subsection exceeds the rate
suchSmehank wmldbepmnmdtodmg:mll:m
subsa:umwdlsulehnnk . may, notwithstanding any
S!alecmmuuonorsu(ucwhldnsherebypmmpwdbrlhe
purposes of this section, take, receive, reserve, and charge on any
loan or discount made, or upon any note, bifl of exchange, or
other evidence of debt, fuserest at a rate of not more than | per
centum in excess of the disoount rate on ninety-day commercizl
paper in effect at the Federal Reserve bank in the Federal Reserve
district where such State bank ... . islocated or at the rate allowed
by the laws of the State, werritory, or district where the bank is
located, whichever may be greater.
12 US.CA. § 1831d (West 1989) (emphasis added).

18. Mass. Gen. L. ch. 140, § 114B. Sce supra note 12,

¥ER

ulation of out-of-state credit card issuers.” In
finding against Greenwood Trust and for the
Attorney General, the court held that (i) the
provisions of Section 521 do not preempt
Massachusetts’ prohibition on late charges,
(i) Massachusetts law evidences a fundament-
al public policy that overrides the contractual
provision in the cardholder agreement choos-
ing Delaware law to govern the cardholder
agreement, and (iii) the Massachusetts law
prohibition against late charges on credit card
loans reaches out-ofstate credit card issu-
ers.® Because the material facts were said by
the court to have been stipulated by the par-
ties, the court merely recited certain facts?!
and devoted the majority of its opinion to an
analysis of the legal issues,

C. Principal Arguments
1. Federal Preemption

The essence of Greenwood Trust's argu-
ment was that (i) as a federally insured bank,
it is authorized by federal law to charge
“interest” at the “rate allowed” by the laws
of the state where it is Jocated (i.e, Dela-
ware) pursuant to Section 521 and (ii) be-
cause Delaware law allows interest to be
charged at any rate agreed to by the bor-
rower? and allows a late payment charge of
any amount to be imposed “as interest,"2
Greenwood Trust’s late payment charge
was expressly authorized by federal law.24
Greenwood Trust further contended that
Massachusetts law is implicitly preempted
by federal law because it (i) frustrates the
purposes of federal banking laws to the
extent that those laws grant Greenwood
Trust the right to contract for and receive the
late payment charge and (ii) would, if
upheld, effectively and substantially restrain
interstate commerce involving credit trans-
actions in contravention of the Commerce
Clause without satisfying any compelling

19.  Greenwood Trust, 776 F. Supp. a1 23.
20. X at47.

21, Seeid at24-25. The court adopied the facts as presented by the
Aupmey General, stating that Greenwood Trust had failed to
make a filing. /4 at 25 n.5. In fact, Greenwood Trust attached its
Statement of Undisputed Material Facts (o its Motion for Sum-
mary Judgment filed in accordance with loca? rules on September
7. 1990. Greenwood Trust Company's Motion for Summary
Judgment, Greenwood Trust Co. v. Massachuseits, No. 89-
2583-Y (D. Mass. filed Nov. 14, 1959),

Del. Code Ann. tit. 5, § 943 (1985 & Supp. 1990).
. Id §950 (1985 & Supp. 1990).

, Graenwood Trust Complaint at S-&:embo Memorndum of
Law in Si G rust C y's Monon for
Smnmary.ludgmuu.f‘ ‘Trust Co.v.M No.

89-2583-Y (D. Mass. filed Nov. 14, 1989) (“Greenwood Trust

» BriefMat2-16.
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state interest. In addition, Greenwood Trust
argued that Delaware law should govern the
propriety and extent of the late payment
charge provided for in Greenwood Trust’s
cardholder agreement -under applicable
choice of law principles because the card-
holder agreement contains a contractual
choice of law provision choosing Delaware
law.2 In sum, Greenwood Trust contended
that itsactivities in contracting for and collect-
ing the late payment charge should be declar-
ed not to violate Section 114B or otherwise
constitute unfair or deceptive trade practices
within the meaning of the Massachusetts
Consumer Protection Act because (i) Green-
wood Trust has fully complied with applic-
able Delaware and federal banking law with
respect to the late payment charges and (i) to
the extent Massachusetts law may purport to
prohibit the imposition by Greenwood Trust
of late charges on Massachusetts consumers,
Massachusetts law is preempted.

The Attorney General disputed Green-
wood Trust’s general position that Section
521 should be read in the same manner as
12 US.C. section 85 (“Section 85”)2
claiming that “critical differences” exist
between the National Bank Act (“NBA”)
and the DIDMCA % The Attorney General
asserted that the opt-out provision in sec-
tion 525 of the DIDMCA (“Section 525”)®

25, Greenwood Trust Complaint at 6-7.

26. Ser RESTATEMENT (SECOND) OF CONFLICT OF LAWS
(“Restatement™) §6 187, 195(1971). Sections 187 and 195 of the
Restatement have been by Massachuseits courts and
support the appfication of Delaware law 10 the cardhokler agree-
llz;nzla Greenwood Trust argued. Greenwood Trust Brief at

27, Section85 ially similar to Section 521,
pununmmumalhnksaodmgc

onanyloan... b 1 by the faws of the Stose

Mkms&uﬂwuamwdlwmnm

nflhedmmmmnmy—chy

the Federa! reserve bank in the Federal reserve district where the

bank is located, whichever may be the greater . .
12US.C.A.§85(West IM)(mhmmurq'SemonSZI
Supra ote 17, and Section 501, infrr note 39,

% S e Jumof the G
setis in Support of its Motion for Summary Ji Green-
wood Trust Co. v, Massachusetts, No. 89-2583-Y (D. Mass. filed
Nov. 14, 1989) (“Mass. AG Brief™) at 5-9, 8 n.11.

29. Section 525 of the DIDMCA provides:

‘The amendments made by sections 521 through 523 of this title
shaltapply only with respect to loans made in any State during the
oo April 1, 1980, and ercling on the date, on or
after April I, 1980, on which such State adopts a law or certifies
ﬂmhmdmmmmmhmofwmm.
plicitly and by its terms
Mmmmnmmm made by such
sections to apply with respect o foans made in such State, except
Mmmnhnlpplymnbmmﬂemormdn
deif such loan is
MpmmblmmnmhmhnMw
entered into on or afier April 1, 1980, and prior io the date on
‘which sach lew is sdopted or such certification is made.

Ithof M

Pub. L. No. 96-221, § 525, 94 Smt. 132, 167 (1980); see 12
usuglmm(w 1969).

formally out of ssctions 521 through 523 of the DIDMCA,
_Mz:dsuwhvemmhdmummmd

(Contirued in next cobiamn)

evidences a congressional intent to intrude
only narrowly and noted that the DIDMCA
fails to address the principle of exportation
even though the DIDMCA was enacted two
years after Marquette National Bank v. First
of Omaha Service Corp® The Attorney
General argued that these facts stand in con-
trast to the congressional intent of creating a
national banking system under the NBA that
may affect interpretations of Section 85.3!
Further, the Attorney General challenged any
notion that late payment charges may be
“material to the determination of the interest
rate” (within the meaning of the OCC’s
interpretive ruling on the most favored lender
doctrine®?) and thus perhaps be exportable
along with, if not as, “interest.” The Attomey
General argued that the language and legisla-
tive history of the DIDMCA leave no room
for a broad interpretation of the term “inter-
est” and that the “materiality” concept only
makes sense in the context of the classification
of loans for purposes of the most favored
lender doctrine and thus cannot be used in the
exportation context. An approach that per-
mits states the power to determine the scope
of federal preemption in the area of consumer
credit regulation by means of defining “in-
terest” and “material” to include every con-
ceivable state law provision regulating con-
sumer credit is, the Attorney General assert-
ed, “patently” inconsistent with the limited
preemptive approach of the DIDMCA®
The Attorney General also disputed Green-
wood Trust’s allegation that Massachusetts
law may violate the Commerce Clause,
asserting that the local benefits of the appli-
cable Massachusetts statutes outweigh any
burden on interstate commerce or Green-
wood Trust.

In disputing Greenwood Trust’s reading
of Section 521 :authority, the Attorney

D (Continued from previous column)

sections 521 through 523. See Colo. Rev. Stat. § 5-13-104 (Supp.
1990); 1980 lowa Acts ch. 1156, § 32 (not codified); Me. Rev. Stat.

amendment i
hws913 51);N.C.Gen.5m.§24—?J(l986). 1981 Wis. Lawsch.
tg,sg)-sommmdnﬁd);nnd PR, Laws Ann. tit. 10, § 998/ (Supp.

General expanded on the argument raised in
thelitigation involving Citibank that the term
“interest rate” is used with precision in the
DIDMCA as a reference to a numeric mul-
tiplier that is exclusive of late payment
charges, rather than as a generic reference to
interest in the ordinary sense of compensation
for the use of money or damages for its deten-
tion.?* The Attorney General noted that, asan
altemative to the rate of interest permitted by
the law of the state of the institution’s loca-
tion, Congress provided for a rate of 1% over
the discount rate on specified commercial
paper.3 The Attomey General argued that
the pure rate (e, numeric) character of this
alternative rate authority reinforces the con-
clusion that Congress intended to allow the
exportation of state interest rate ceilings
only.3” The Attorney General also argued that
a consideration of federal terminology in
other federal authorities such as the federal
Truth-in-Lending Act,3 a comparison of the
terms of Section 521 to section 501 (“Section
5017) of the DIDMCA,® and a review of
congressional reports related to Section 50140
Jead to the conclusion that the DIDMCA
should be construed narrowly and interpreted
only within the specific context of the eco-
nomic circumstances that precipitated its
enactment.*! Further, allowing states to deter-
mine whether late payment charges are or are
not interest would conflict with congressional
intent evidenced by the committee report dis-
cussing Section 501,22 the Attorney General

argued.*® The Attorney General asserted that

35. Seeid a16-9,12-15.

36. Seeid at9n.12; Section 521, supranote 17; f; Section 85, suprd
note 28 (also contrins aliernative 1% rate).

37. Mass. AGBriefat9n. 12

38. 15USC. § 1601 er seq. The Attomey General asseried that
“interest™ is narowly and precisely defined within the foderal
Truth- Act 35 a component of finance charges ‘and
that in that context “Snterest™ cannot reasonably be read to include
fate payment charges. Mass. AG brief at 12-13,

8

. Section 501 states in relevant part: “The provisions of the consti-
mdonorlhclnwsohnySmecxmlylmumlbcnuor
amount of interest, discount points, finance charges, or other
durgswhnchmyhechmged.nkaunwved.ormedshll

" Pub, L. No. 96-221, § 501(s)(1), 94 Stat. 161
(1980):.:! 12USCA. § 1735F-7a(aX1) (West 1989).

40. A&uumnuxmﬂmﬂwﬂm&ﬂlh&nﬁzrﬂt
addition of the parity provisions (sections 521 through 523),
evunua“szemneﬂneleMCAmudnnh:mddm
passige Smhnwlmbmmemwdmw

atthe time of the bill's consideration
through the l:mued"

30, 439US.299 (1978) (the landmark case

- SeumnSStowwduhunnammlbmkmychupmem
st the rate allowed by the state of its focation regardless of the law
of the state of the borrower’s residence).

31. The Attomey General cited National Consumer Law Center,
ﬂ)mylMConsmtr(}eduReguhﬂm. 5312(!989$um)

complete discussion of the perceived ]
between the NBA and DIDMCA. See Mass. AGBneman.ll

32. 12CFR.§7.7310(1990). For a general discussion of the most
fisvored kender doctring, see Langer & Wood, sspra note 1.

. Mass, AG Briefat 17.
. I at17-20,

b 38

proemption of mortgage cellings. S. Rep.
No. 368, 96th Cong., 2d Scss. 18-19, reprinted in 1980 U.S. Code
ﬁle.AMmNmBﬁf—ﬁsz.n leponﬁmberl hr;:ﬂm
exempting mortgage slate usury limi the
Commitiee intends to exempt only those Jimitations that are
included in the annual percentage rate. The Commitiee does not
intend 10 exempt limitations on prepayment charpes, sttomey
ﬁs.lmpnymundwgsorsmlhrlmmmdespwdw
protect borrowers.” &d
4).  See Mass. AG Brief a1 9-12.
42, See supra note 40.

43, Mass. AG Brief at 10.
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the general purposes for late payment charges
(to deter default and to reimburse lenders for
the added, unintended costs of late payment)
also take them outside any concept of interest
as compensation.4

Greenwood Trust countered the Attomney
General’s analogies, arguing (a) that the fed-
eral Truth-in—Lending Act, a disclosure sta-
tute, has no relevance, but, if deemed rele-
vant, would nonetheless support Greenwood
Trust’s position because the distinction be-
tween broadly defined finance charges and
late payment charges is a classification adopt-
ed by the Board of Governors of the Federal
Reserve System in its regulations, not a classif-
ication imposed by Congress under the
Truth-in-Lending Act, and (b) that Section
501 isinapposite because (i) Section 501 and
the Senate Report cited by the Attomey
General preceded the addition of the rate
parity provisions (Sections 521 through 523
of the DIDMCA) to the DIDMCA and (ii)
in enacting Section 521 Congress tracked the
language of Section 85 substantially verba-
tim, such that Section 85, not Section 501, is
the appropriate reference point for authority
on the interpretation of Section 52145

2, Choice-of-Law

In disputing the Attorney General’s asser-
tions on the issue of choice-of-law, Green-
wood Trust argued that (i) Section 114B,
unlike several other Massachusetts consum-
er credit statutes, has no explicit extraterri-
torial application language and (i) applica-
ble choice-of-law principles applied to the
present facts support the application of Del-
aware law. Greenwood Trust noted, inter
alia, that the existence of late payment
charge authority in other Massachusetts stat-
utes supports the view that the prohibition
of late payment charges is not a “fundament-
al” policy of Massachusetts.* Greenwood
Trust countered the Attorney General’s
assertion that Greenwood Trust’s credit
card agreements are contracts subject to the
“adhesion contract” exception of the Re-
Statement (Second) of Conflict of Laws (“Re-
Statement”), by noting that comment b to
section 187 of the Restatement states that

4. Seeid at 13-15, 17; s¢e, eg, 12 US.C. § 86a{b)2) (Supp. VI
19188) (interest defined as “any compensation, however denom-
inated, for a loan™).

45. Memonndun of Law in Opposition to Defendants Motion for
Summary Judgment in Further Support of Greenwood Trust Com-
pany’s Motion for Summary Judgment, Greenwood Trust Co, v.
Massachuseits, No. 89-2583-Y (D. Mass. filed Nov. 14, 1989).

% I

choice of law provisions usually are respect-
ed, even in situations of “take it or leave it”
contracts, absent some improper circumstan-
ces such as misrepresentation, duress, undue
influence or mistake, none of which had been
alleged or shown in this case.4” Moreover,
Massachusetts case law does not deny the
enforceability of standardized contracts un-
less unconscionable or in some way funda-
mentally unfair.#® Finally, Greenwood Trust
argued that Massachusetts could not meet the
burden of showing a “materially greater”
interest as required by the Restatement®
The Attorney General asserted that all
transactions between Greenwood Trust and
residents of Massachusetts were entered into
in Massachusetts.® The application of Mass-
achusetts law was appropriate, the Attomey
General claimed, because (i) Section 114B
applies on its face to all creditors without
limitation; (ii) the jurisdictional reach of the
Consumer Protection Act indicates that the
Massachusetts legislature intended to extend
Section 114B as far as permitted under the
Consumer Protection Act, that is, to acts in
trade or commerce directly or indirectly
affecting the people of Massachusetts;5! and
(iii) other choice of law principles, in particu-
lar the “adhesion contract” and “fundamental
policy” exceptions of the Restatement,* oper-
ate to make Massachusetts law applicable.
The Attorney General asserted that Massa-
chusetts’ fundamental policy with respect to
late payment ‘charges is evidenced by other
consumer credit statutes because late pay-
ment charges are consistently permitted only
where lenders are not permitted additional
finance charges or interest. Finally, the
Attorney General argued that to determine
which state has the more significant relation-
ship to the late charge issue, the court should
consider the choice-influencing considera-
tions of section 6(2) of the Restatement. The
Attorney General asserted that, in this light,
Delaware has only an attenuated economic
interest, characterizing the situation as a clash

47.  Reply Brief 1o Defendant’s Memorandum in Opposition to Green-
wood Trust Motion for Summary Judgment, Green-
wood Trust Co. v. Massachusetts, No. 89-2583-Y (D, Mass. filed
Nov. 14, 1989) ("Greenwood Trust Reply Brief™).

M
See Restatement, supra note 26, § 187(2)b).

Answerand G 1aim, G d Trust Co. v. M:
No. 89-2583-Y (D. Mass. filed Nov. 14, 1989).

Sl See Mass. Gen. L. ch. 93A, § 1(b) (1985 & Supp. 1991).
52.  See Restatement, supra note 26, § 187(2)b).
. Reply Brief of Defertant, Gi d Trust Co. v. Mi

Bea

=4

No, §9-2583-Y (D. Msss. filed Nov. 14, 1989). o

between the “economic convenience” of cred-
itors and state protection of consumers5*

3. Massachusetts Law

In arguing that Greenwood Trust was a
“creditor” within the contemplation of Sec-
tion 114B%5 the Attorney General adopted
the definition of “creditor” found in the
Massachusetts TILA.% Greenwood Trust
contended that the Attorney General's reli-
ance on the definition in the Massachusetts
TILA was inappropriate, citing Northamp-
ton Nat'l Bank v. Attorney General®' for the
proposition that Section 114B does not
define “creditor” by reference to Mass. Gen.
L. chapter 140D .58

D. The Court’s Analysis

1. Preemption Analysis

The court began its analysis of the issues
with a consideration of the federal preemp-
tion issue. The court presented a history of the
DIDMCA and Massachusetts law, attribut-
ing the source of the present controversy to
“the increasingly unsettled relations among
banks, state regulators, and federal authorities
over the last decade.” Against a background
of the historical interplay of state and federal
usury and banking law, the court noted that
in enacting Section 521, “Congress also recog-
nized the continued importance of state con-
sumer protection laws” by including Section
525, the state opt—out provision.® The court’s
view of the controversy as essentially a clash
of state interests rather than a matter of statu-
tory interpretation is evident in the court’s
characterization of the issues and its citation
of commentary.®

Taking a narrow view of preemption and
the interpretation of Section 521, the court
stated that by its “literal terms,” Section 521
preempts only “state interest rates which
conflict with the federal rate permitted” by
Section 521.5! Thus the court found that the
“plain meaning™ of Section 521 “does not
evince Congressional intent to preempt state

M dum of C Ith of M in Opposi-
tion to Greenwood Trusts Motion for Summary Judgment,
G d Trust Co. v. No. 89-2583-Y (D,
Mass. filed Nov. 14, 1989) at 19.

. See supranate 12,

. Mass. AG Briefat 4 n6.

. 8 Mass. App. 809, 812 (1979).

Greenwood Trust Briefat 17; Greenwood Trust Reply Briefat 12
0.10.

Graewood Trust, 776 F. Stpp, at 25,
See, o8, id.
. K a127 (emphasis in original),

54,

2380
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regulation as to other credit terms apart
from interest rates, such as the late charges
challenged by Massachusetts,”¢2

Starting from a position apparently skep-
tical of preemption, the court found authori-
ties, including the legislative history of Sec-
tion 501 (the provision preempting state
usury restrictions on certain first mortgage
loans), certain post-DIDMCA legislative his-
tory, and, although not decided under Sec-
tion 521, two state supreme court decisions,#
to be generally supportive®> of the court’s
view that the “preemption of credit card regu-
lation” under the DIDMCA is confined to
“numerical” interest rates.56 The court found
Congress’ accommodation of state usury
restrictions through the opt-out mechanism
significant as evidence of a congressional
intent to preserve state consumer protection
laws and to impose only limited preemption
under Title V of the DIDMCA. % In the state
supreme court decisions, the court found
support for the rejection of state law to define
interest more broadly than Congress intended
and for skepticism that Congress intended the
DIDMCA to effect more than “a limited
intrusion into state substantive regulation of
consumer transactions,”s8

The court’s understanding of the nature
and effect of state opt-out under Section 525
and the relationship of Section 501 of the
DIDMCA (which contains a separate state
opt—out provision) to other sections in Title V
of the DIDMCA is confused, as exhibited by
a number of inaccuracies throughout the
opinion. For example, the court stated that
Massachusetts and fourteen other states have
opted out of the DIDMCA as allowed under
Section 525, citing 12 US.C. section 1730g
(which has been repealed).® In fact, only

62. Id (emphasis in original).

63. See776 F. Supp. at 31. The coust cited certain bills 1o amend the
DlDMCAlhalmpmedbytbeSmu(bmnmlhelhwe)m
meudylm“dwmmnadpmmcmml excmpt-
mghlednr;sﬁomptwn under those bills. See'S, 730,

98th Cong., 1st Sess.,-129 Cong. Rec. S.17045-46 (Now. 18,

1983); S. l720 97th Cong., It Sess. (1981).

64. Perdae v, Crocker Nat'l Bank, 38 Cal. 3d 913, 702 P.2d 503
(1985), app. dismissed, 475 U.S. 1001 (1986) (cited for the
proposition ﬁmmeumngﬂaeDDMCAOonmmmded
onlylnlmm intusion into state substantive regulation of con-

sumer transactions); Seiter v. Veytis, 756 SW.2d 303 (Tex.
1988) (cited for the proposition that state Iaw cannot be used to
define interest more broadiy than Congress intended),

101-73,407, 103 Stat. 363 (1989). The court akso sugss

65. See Greenwood Trust, 776 F. Supp. at 29-32,

66. Idam29.

67. Id 3t30.

68. [d at32. .
69. I ot 26, For the repeal of 12 USC, §lTS(h.axhlb.LNo.

seven states and the Commonwealth of
Puerto Rico have opted out of Section 521
pursuant to Section 525, two of which (Mass-
achusetts and Nebraska) have opted back
in. This confusion might not be significant
but for the fact that throughout the court’s
consideration of the scope of federal preemp-
tion under Section 521 and its construction of
the purpose and terms of Section 521, the
court gives such great weight to the legislative
history of Section 501, decisions under Sec-
tion 501 and the existence of “common® state
opt-outauthority.” The court generally min-
imizes the parallels between Section 85 and
Section 521 and the interpretations of the
federal banking agencies under Section 85
and Section 521.

The court specifically considered and
rejected the argument that the most favored
lender doctrine,” the Supreme Court’s de-
cision in Marquette National Bank v. First of
Omaha Service Corp.,™ and informal FDIC
opinions support a broader view of con-
gressional intent to preempt state law.™ As
the court summarized:

[Nlotwithstanding the scattered sugges-
tions in informal administrative inter-
pretations, Marquette’s discussion of the
National Bank Act does not teach a gen-

eral dynamic of ever-expanding pre-
emption or a Congressional strategy of
uniform credit regulation which extends
irresistibly to displace all state restric-
tions on state banks. Nor can preemp-

69. (Continued from previous column)

12 USC. § 1735(-7 note [sicD. hfu.ud:nbpn(hndqd

Tille V hasits own unitque state opt-out provision.

No.96-221,§ 501(b) (see 12US.C, 5!735-7ame)(l’mA.ﬁn=
year opt-out period), with id § 512 (see 12 US.C. § 86a note) (Part

B, three yearopt-out period)and i § 525 (see 12US.CA. § 1831d

noie) (Pant C, no limitation on opt-out period).

70. See supm note 29, In 1986 Massachuselts reenacted its opt-out
mmmmmmmd‘%ﬁmmﬂldu
DIDMCA, Massachusetts did not reenact its express opt out of
Section 521. The apparent effect of the I%kgdnnm:ﬂle

3 tepealdedmas’quundSﬂmSZl ‘The court does not
appear (o have understood the import of the 1986 action. See
Greemwood Trust, 776 F. Supp. ot 30-31 n24,

71.  Infact, Sections 501 and 521 contain substantially different Language,
serve diﬂ'eluu pusposes, and do not share an identical legislative
gz of Section 521 (applicable
mﬂybmwﬁduuﬂymudmhnls),mmmﬂ
with Section 50 mlbblemlymccmm“&daﬂlyldlmd first
mwhusbymhﬂm),mmﬂ.m:g,ﬁmdn
court’s own discussion. Greemwood Trust, 776 F. Supp. at 26 (“Sec-
tion 521 of[DDMCA]Mmhnh,lﬂcﬂlemﬂhnb.
1o charge interest at the federal rate and thereby preemped state
usury lws."”), 26 n.14 (Sections S0I and 521 amended different
statates), 29 (Senate Report No. 96-368 was writien before Con-
gress” consideration of the language of S, 1988 that was incorporated
into HR. 4986 and became Section 521); see also
Sipra notz 63 (no shared state opt-out provision).

72.  Themost favored lender doctrine was first expressed
Nauoml Bank, 85 US, (18 Wall)) 409, 411 (1874). For a
of the most favored lender doctrine, see Langer &

.several sections of Title V of the DIDMCA share a *common™ m

mmmmmmmmmmqum

only within three years of April 1, 1980, 776 F. Supp. at 30 (citing
(Continsed in next coluorm)

‘Wood, sspra nots 1.
73. 439US. 299 (1978).
74. See Greenwood Trust, 776 F. Supp. at 32-36.

inTifisayv.

sSzg@dad

tion by necessity be implied logically
from [Gavey Properties/762 v. First
Financial Sav. & Loan Assn],” based as
it is upon deferential incorporation of
FDIC administrative opinions which are
themselves contradictory as to the scope
of preemption and the breadth of Con-
gressional purpose in enacting [the
DIDMCA)*

‘The court finally turned to a consideration
of the concept of “interest,” which the court
recognized as being at the “heast” of the dis-
pute.” The court rejected as untenable on the
undisputed facts of the case Greenwood
Trust’s arguments that late charges were
either components of finance charges or
material to the determination of the rate of
interest.”™ In the court’s view, the late charges
at issue “do not involve the facilitation of
credit which undergirds the preemption pro-
vision of Title V* of the DIDMCA, but rather
reflect “technical default and breach” of the
cardholder agreement.™ The court concluded

- that “{w}hatever may be the merits of the

financial or policy arguments that non-rate
provisions are material to the determination
of interest rates, Congress regards late charges
such as these in a class apart from interest
rates generally.”®

Thus, the court concluded that Green-
wood Trust failed to meet its burden of show-
ing federal preemption.’ Because “fplin-
ciples of federalism operate with particular
force to preserve traditional spheres of state
regulation such as consumer protection
through usury laws,”® the court found that
Massachusetts is entitled to enforce its laws.

75. 845F2d 519 (5th Cir. 1988).

76. GmMTmMF&quﬁthawydeﬁﬂdwm
opinion of the General Comnse! of the Federal Home Losn Bank
Board (“FHLBB"). See Letter from Genera! Counsel 1o the FHLBB
(AmﬂlmxmmmDMTmﬁ:hds]de
Lllep.(d}{)maz.mz. oourt's reference 10 contradictory

'the Federal i Insurance Corporation (“FDIC™) is
ammﬂmknlpdlhubyhmm
General Counsel regarding state opt-out under Section 525, See
Greemwood Trust, 776 F. Supp. a1 35-36. See ciso FDIC Letter No.
88-45 from Dougias H. Jones, Deputy Gen. Counsed (Jun, 29,
IMWM[IMMM]MWLRQ
(OCH) para. 81, llo(‘JmluﬂandbaumdlheJm
Lester, see Tomkies, sgra nots 1, st 157-58. The court found it
“difficult to square™ the letter’s recognition of the preservation of
“principles of federatiam™ through Section 525 and the letter’s con-

mmnmdwmwsﬁmﬁs

M'ﬂGF
Supp.at35.36.P [ ing, Sectis
mnﬁnhmmmszlhlmmw
in the countermanding state so long as the loen is not made in the
countermanding stede,
Greenwood Trust, 776 F. Supp. at 37.
i at24-25n. 7,
I 138,
I3
I at39.

H




QUARTERLY REPORT

2. Choice-of-Law

On the choice-of-law issue, the court
found that under existing Massachusetts
precedent generally adopting the approach
of the Restatement, a Massachusetts court
would be inclined to uphold the general
application of Delaware law to the card-
holder agreement pursuant to the choice-of-
law provision in the cardholder agreement,
even though the cardholder ent was
an adhesion contract.’® However, the court
concluded that Massachusetts’ “evident
concern” in the protection of its citizens
generally “outweighs” Delaware’s interest
in the charging of late charges by Delaware
banks.* In reaching its conclusion, the court
did not explicitly determine that Massachu-
setts had a materially greater interest in the
late charge issue, as generally required by
the Restatement,$s nor did it compare each
state’s statements of the relative significance
of this issue as evidenced by the language of
their respective statutes.%

3. Reach of Massachusetts Law

On the final issue of the reach of the Mass-
achusetts law, the court reviewed certain legi-
slative history and considered Greenwood
Trust’s arguments. The court found that Sec-
tion 114B is “silent” with respect to reaching
out—of-state creditors®” and that there is “no
direct evidence” that the Massachusetts legis-
lature intended to reach out-of-state credi-
fors.®* Nonetheless, the court concluded that
Section 114B is “not ambiguous™ and that
the Massachusetts legislature “simply and
unequivocally” barred credit card late
charges.®

E. Conclusion

Because of the significance of the legal
issues relating to the scope of federal pre-
emption and the application of choice-of-

I at 4041,
M. et 41,

See Restatement,
187, Comment g
. CompareMass. Gen. L. ch. 140 (slent) with Del. Code Ann. tiL § §
956 (“A revolving credit plan between & bank and an individual
borrower shall besovunedbyﬂ-e‘hysof[l)dlm].');.udm

g BB

Supranote 26, § 187(2)(b) (Supp. 1989); id. §
(Supp. 1939).

intterest mte under Delaware law, the most favored lender docirine,
and Sections 8S and 521), :

Greenwood Trust, TI6 F. Supp. at 42.
Had
. Il st46.
. Mdat47.

88ga

law analysis to interstate consumer credit
transactions, additional litigation, on appeal
or otherwise, seems inevitable.! This case
may become the vehicle, through its inter-
pretation of Section 521, that by implication
provides gloss to Section 85 and defines the
scope of exportation authority under Mar-
quette. In deciding the scope of preemption
under Section 521, the court addressed the
terms of Section 85 and the purpose behind
the National Bank Act, While the court has
apparently left some room for distinguishing
Section 521 from Section 85, the court’s
mode of “plain meaning” analysis may rend-
er distinctions more difficult to make. Be-
cause of the similarities in preemption lan-
guage, the court’s interpretation of Section
521 could also affect the exportation rights
of federally insured savings associations and
federally insured credit unions.?
Thisdistrict court decision in Greenwood
Trust represents the first judicial effort at

weighing the numerous arguments for and
"against the exportation of fees and other

terms in interstate credit transactions by fed-
erally insured institutions, The decision does
not fully discuss or resolve all issues. While
the appellate process in this case may fill in
certain gaps, significant issues will remain
with respect to the impact of this decision (i)
on other types of institutions, (ii) on other
fees and terms contracted for by federally
insured institutions, and (iii) in other states
that have statutes different from those of
Massachusetts. At the time this article was
written, numerous class action lawsuits had
been filed against various banks in several
states based upon allegations similar to
those in the Greenwood Trust case ™

91. Thecase hasbecn appealed to the United States Court of Appeals
for the First Circiit. Greenwood Trust Co. v. Massachusetts, Nos.
912205, 919086, 92-1065 (petition filed Dec. 27, 1991).

92. See, 12USCA.§1 (West 1991) (savings
!mg);s) and 12 usd‘?%)lm@s"(\?m 198)9) (credit

93. For discussions of some of thesc issues, e, e.g., Tomkiss, supra

In Greenwood Tyust the district court’s
opinion reflects only an abbreviated analysis
of the relative interests of the forum and
non-forum states and no analysis of the
applicability of Massachusetts law in the
absence of the contractual provision. The
court’s failure to engage in a full analysis of
the choice-of-law issue raises important
questions regarding the efficacy of choice-
of-law provisions not only in interstate con-
sumer credit contracts but, more broadly, in
all contracts. The appellate decision in this
case will perhaps provide much needed guid-
ance on this issue,

IL Litigation in Iowa

Aspreviously reported, the Iowa Attorney
General has been actively contesting the in-
terstate consumer credit transactions prac-
tices of national and state-chartered
banks.% The Iowa Attorney General has
generally sought the enforcement of the re-
strictions placed by Iowa law on various
contractual terms in consumer credit con-
tracts (including contractual choice of law
provisions, late payment charges, returned
check charges, over-limit charges, attorn-
eys’ fees and collection costs provisions,
change of terms provisions, and default pro-
visions) and has challenged the authority of
national banks and federally insured, state—
chartered banks to rely on federal law and
contractual choice of law provisions stipu-
lating that the law of a state other than Iowa
applies to credit agreements with Iowa resi-
dents. The several banks involved have gen-
erally argued that federal preemption of
state usury law available to national banks
and federally insured, state-chartered banks
under the NBA or the DIDMCA, as appli-
cable, or the application of choice-of-law
principles in the context of contractual
choice of law provisions permit their prac-
tices. While several of these cases have béen
settled, the litigation involving SafraBank

note 1; Langer & Wood, supra note 1. the“Sa li' ﬁOll . . e

ﬁmk tiga lscontmumg.
94, See,eg., Syxv. Greenwood Trust Co., No, CV 91-8824 (Cir. Ct., ( ”)

Jefferson County, Als. amended complaint filed Nov, 12, 1991)

(latechinrges); Lagorio v. Citicorp, No. 91-130258 (D, Mass. filed

Nov. 21, 1991) (Citicorp sued ss proposed defendants’ class

wﬁwg;mtmmm‘ ks and o4, (Continued from previ L)

corporetions) (late charges); Irwin v. (South Dakotn), " Minnesots, & complaint was served dismissed

mmsﬂﬁ.waﬁhmm%mn i # compiaint was served upon (bt volunterily d vy

inqlmcy. or similar v. Citibaok Y o

(South Dakota), NA, No. G.D.91-22507 (CF. Allegheay Cry, D 1991 oy it chags. (Compins s

po 6led Doc. 24, 1991) (late charges); Magaw v. Bamet Bank, the adminisirator of the Maine Consumer Cradit Gode schedaleda

No. GD 91-22639 (CP. Abegheny Cty. Pa. fled Dec: 24, 1991 beazing March 20, 1992, to deteamine whether o e an outer

(Tate charges); Ament v. PNC National Bank, No. GD 92-0129 Trast with respect to Greewood Trow's assese-

(CP. Alicgheay Cty., Pa. amended complaint fed Jan. 8, 1992)
(annual fecs, late charges, retum check charges, overtimit
charges); Gilbert v. Greenwood Tvust Co., No. 1233 (CP. Phila-
ddphile..Pl:ﬂedJln.zo.IDM)(hwdmxes).Atﬂilhml

suits against defendants in other states, involving Cali-
fornia and New Jerey, have been or are expectad to be filed. In
(Continied in next column)

95. See, eg, Jown ex rel, Miler v. First Nat'l Bank, No. 88-20 (D. Del.
filed Jan. 19, 1988, dismissed per stipulation Apr. 15, 1988); seealso
the cases cited at note 2. For & disaussion of issacs rised by this
Epmalzgmnﬂ;Tomlu.mm I,and Langer & Wood,
sSgrantz 1.
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A. The SqfraBank Litigation

Like the litigation involving Greenwood
Trust, the SafraBank litigation offers an
opportunity for judicial guidance with respect
to the scope of exportation authority granted
federally insured, state-chartered banks.
Notably, because Iowa has exercised its right
under Section 525% to opt out of the federal
usury preemption granted federally insured,
state-chartered banks by Section 521, the
SafraBank litigation also raises unresolved
issues regarding the interpretation of Section
525 opt-out authority.%

‘The continuing litigation conceming Safra-
Bank involves closed-end precomputed loans,
in particular loans to finance precious metals
contracts, rather than credit card programs %
The Iowa Attorney General is seeking injunc-
tive relief against certain alleged unlawful
practices of Morgan Whitney Trading Group
(“Morgan Whitney”) and SafraBank in con-
nection with the solicitation of Iowa residents
by telephone for the sale of precious metals
contracts. In connection with telephone con-
tacts made by Morgan Whitney, SafraBank,
a California-chartered bank, mailed loan con-
tracts and other documents to Iowa residents.
The lowa Attomney General challenged cer-
tain contractual provisions in SafraBank’s
loan documents, including (i) the provisions
imposing a delinquency charge of 3% per
month on the principal amount due; (ii) the
provisions requiring consumers to pay attor-
neys’ fees and costs of collection; (jii) the
failure of documents used by SafraBank to
include a notice of right to cure required by
the Iowa Consumer Credit Code and a notice
required by the Iowa Uniform Commercial
Code for certain negotiable instruments; and
(iv) the contractual choice of law provisions
stating that the agreements with Iowa resi-

96.  lowa'sopt-out legislation provides in relevaot part:
The general assembly of the state of Towa hercby declares and
stetes . . . that it does not want any of the provisions of the
. amendmentscontained in Public Law No, 96-221 (94 stat. 132),
sections 521, 522 and 523 0 apply with respect to loans made in
thisgiate . ... tis the intent of the general bl iscall
authority granted by Congress and 1o satisfy all requirements
imposed by Congressin Public Law No. 96-221 (94 stat. 132)...
section 525, for the purpose of rendering the provisions of Public
Law No. 96-221 (%4 stal. 132), Title V. inapglicable in this state,
1980 fowa Acts ch. 1156 § 32 (not codilied): see Section 525,
Supra note 29.

. See Section 521, supra note 17.

See generally Tomkics. supra noke 1, at 156-58 (discussing Section
525 and FDIC Letter No. 8845 from Douglas H. Jones, Dep. Gen.
Counsel (June 29, 1988), reprimed in [1988-89 Transfer Binder]
Fed. Banking L. Rep. (CCH) para. 81.1 10 (Junc 25, 1988)): seealso
Langer & Wood, supra noie 1, at 22, 27-28,

99. Compare lowa ex rel Milles v. Mosgan Whitmey Trading Group,
No. 13167 (Dist. Q. Linn County, lowa filed Aug. 14, 1989,
amended complaint filed Jan. 22, 1990) with the cases listed in note
2, supra. As of the time this articlc was written, the SafraBank
litigation was st in the discovery stage with no significant hearings
schoduled.

2 8

dents will be governed by the laws of Califor-
nia.!® The Iowa Attorney General also
asserted that, because the debt incurred by
Towa residents in connection with the pre-
cious metals contracts is for consumer pur-
poses and governed by the Iowa Consumer
Credit Code (“ICCC”),1%! SafraBank was re-
quired to obtain a license under Iowa law
before charging interest at a rate in excess of
the floating rate permitted by the Iowa inter-
est statute,

The Jowa Attorney General's prayer for
relief requested (i) temporary and permanent
injunctions against SafraBank to prohibit
SafraBank from directly or indirectly entering
into consumer credit transactions, or engag-
ing in conduct, that violate the ICCC; (ii) the
reformation of contracts between Iowa resi-
dents and SafraBank to conform with the
ICCC and the rescission of contracts that
Towa residents entered into in violation of the
ICCC; (iii) the payment of money to which
Towa residents allegedly have a right of recov-
ery pursuant to the ICCC; and (iv) the imposi-
tion of a civil penalty on SafraBank for its
alleged repeated and intentional violations of
the ICCC. Both parties have filed requests for
summary judgment.!02

In its brief in support of its initial motion
for summary judgment,)® SafraBank chal-
lenged the application of the ICCC to the
transactions in guestion on several grounds:
(i) that the jurisdictional provision of the
ICCC™ is unconstitutional;1s (i) that the
bank lacked necessary minimum contacts
with Iowa;!% and (iii) that the transactions
between SafraBank and Iowa residents did
not constitute “consumer loans” within the
meaning of the ICCC.107

With respect to the Iowa Attorney Gen-
eral’s concems about SafraBank’s failure to

100. First Amended Petition at 8-9, Jowa ex rel, Miller v. Mosgan

Whitney Trading Group, No. 13167 (Dist, Ct. Linn County.

. lowa filed Aug. 14, 1989, amended complaint filed Jan. 22,

1990) (citing Jows Code Anm. §§ 537.1201(6). 537.2502.
5372507, 537.3104, 537.3211 (West 1987 & Supp. 1991)).

101. fowa Code Ann. ch. 537 (West 1987 & Supp. 1991)

102. The lows Auomey General's motion for summary judgment was
subsequently withdrawn and SafraBank’s initial motion for sum-
mary judgment was denied on procedurd] grounds. SafraBank has
refiled its request for ary judg Asofthe date this articl
was written, no date had been set for a hearing on the motion.

103.  Briel of SafraBank in Support of Motion for Summary Judgment
filed May 3, 1990, kowa ex rel Miller v. Margan Whitney Trading
Group, No. 13167 (Dist. C1. Linn County, lowa filed Aug. 14, 1989,
amended complaint Gled Jan, 22, 1990) (SafraBank Brief™),

104. lowa Code Ann. § 5371201 (West [987).
10S. SafraBank Brief at 3-6.
106. d

107.  Seelowa Code Ann. § 537.1301(14) (West 1987 & Supp. 1991)
(definition of “consumer loan™). SafraBank argucd that the irans-
actions in question were investment loans falling outside the
ICCCand thus the Iowa Attomey General failed to state a cause
of action. SafraBank Brief a1 6-7. 13.

obtain a license to make supervised loans
under Iowa law, SafraBank argued that the
rate of interest charged by SafraBank on its
loans is governed by Section 521 rather than
lTowa law, notwithstanding Iowa’s exercise of
its right to opt out of federal preemption
pursuant to section 525,1% because the loans
were “made in” California, not lowa.!'® In
support of its position that the loans were
made in California, SafraBank asserted that
(i) the bank assesses loan charges in Cali-
fornia, (if) loan payments are submitted to
and accepted by the bank in California, (iii)
the decision to extend credit is made in Cali-
fornia, (iv) the loan documents are prepared
and issued in California, and (v) the bank
protects its security interests under the collat-
eralized loans by taking delivery in California
of the precious metals purchased by the bor-
rowers.!1® Even if Jowa law did apply, Safra-
Bank asserted that its practices did not violate
the terms of the ICCC.!1

Further, because its customers were engag-
ing in investment activity, SafraBank argued
that the Iowa Attorney General’s allegation
that SafraBank is making unauthorized “sup-
ervised loans” was “immaterial” becanse of
the exception in chapter 535 of the Iowa
Code that permits a person to agree to pay
any rate of interest if he borrows for a business
purpose, expressly including “an investment
activity.”12 :

In its reply brief!? the lIowa Attorney
General argued that the presence of disputed
facts and unanswered discovery make sum-
mary judgment inappropriate.!¥4 The Iowa
Attorney General asserted that the ICCC isa
constitutional exercise of Iowa’s police pow-
ers, contending that (i) SafraBank uncondi-
tionally waived any right to contest the
court’s personal jurisdiction; (i) SafraBank
lacked standing to dispute the ICCC’s juris-
dictional provisions on their face, noting that
decisions of the [owa Supreme Court"$ and
the United States Court of Appeals for the

108.  See supra notes 96-98 and accompanying text,
109. SafraBank Brief at 16.

410, /d at 16(citing the Jones Letter, see suprznote 76). Fora discussion
of the Jones Letter, see Tomkies, suprz note 1, at 157-58.

111, See lowa Code Ann. § 537.5810 (West 1987 & Supp. 1991).

112, SafraBank Brief at 7, 18; see Jowa Code Ann. § 535.2(2)a)5)
(West 1987).

113.  Plaintiff's Memorandum in Suppor of its Resistance to SafraBank’s

Motion For Summary Judgment, fowa er rel. Miller v. Morgan
Whitney Trading Group, No. 13167 (Dist Ct. Linn County, Jowa
filed Aug. 14, 1989, amended complaint filed Jan. 22, 1990) (“lowa
AG Brief™).

114, M arl-4.

115.  Norton v. Local Loan. 251 N.w2d 520 (lowa 1977).



57

QUARTERLY REPORT

Eighth Circuit!!¢ have upheld the territorial
provisions of the ICCC on due prooess
grounds; and (iii) SafraBank’s contacts with
lowa do satisfy minimum contacts analysis
under due process requirements,!!?

The Towa Attorney General stated that
SafraBank’s assertion that the loans are busi-
ness loans, and thus subject to the “business
purpose” rate exception of Iowa Code,!!8
begs the question of the characterization of
theloans and the applicability of the ICCC.!"®
The Jowa Attorney General reasserted that
the transactions in question constitute “con-
sumer loans” within the contemplation of the
ICCCand that, in light of the consumer under-
standing and consumer protection purposes
of the ICCC, any ambiguity should be resolv-
ed in favor of finding the ICCC applicable to
the transactions.!? The Iowa Attorney Gener-
al argued that loans for investment purposes
do not necessarily fall outside the scope of
“consumer- loans.™?t If investment-related
transactions were clearly outside the scope of
the ICCC, then the ICCC'’s express exclusion
for “transactions in securities or commodities
accounts with a broker—dealer registered with
the securities exchange commission”!22
would be unnecessary, according to the Iowa
Attomey General.* The Iowa Attorney Gen-
eral further argued that the facts of the case
support the view that the investors were not
sophisticated business or professional invest-
ors and that the investments, like certificates
of deposit and other common income produc-
ing accounts, should be considered consumer,
rather than business, transactions.1#

The Iowa Attorney General asserted that
SafraBank violated the ICCC by making
loans in excess of permitted rates without an
JTowa license because the loans were “made
in” Jowa within the contemplation of the

ICCC’s territorial application provision, *

which the Iowa Attomey General asserted
applies in the absence of federal preemption
of the analysis of where a loan is made for

116, Aldens, Inc. v. Iowa ex rel. Miller, 610 F.2d 538 (8th Cir. 1979),
cert. denied, 446 US. 919 (1980).

149, Towa AG Briefat 5,

118 lowa Code Ann. § 535.2{2)aX5) (West 1987).
119. lowa AG Briefat 33,

120. M atll-12.

i

121. i at11-19. The lowa Attomey General cited the FRB's Official
Stalf Commentary to 12 C.FR. § 226.3(a) es presenting an appro-
priate mode of analysts for usc under the JOOC because of the
KOCC's simitarity 10. and express ion o, provisions of the
federal Truth-in-Lending regulation. /. at 12-14.

122, lowa Code Ann. § 537.1202(4) (West 1987).

123. lowa AG Bricfat 14-15.

124. Id at 16-18.

purposes of Section 525,125 The Iowa Attorn-
ey General contended that ant interpretation
that Jowa’s opt-out under Section 525 only
applies to loans made by Iowa—chartered in-
stitutions to Jowa residents is unsupported by
case law, statutes or regulations; defeats the
congressional purpose behind Section 525 of
permitting states to maintain the opt-out
state’s usury protections; and violates the fund-
amental public policy of Iowa of protecting
consumers in consumer credit transactions. 126
The Iowa Attorney General reasoned that
Section 525 identified three possible locations
where a loan may be made: where the bank is
located, where the customer resides, or both
states if there are significant contacts with
both states.'?” The Iowa Attorney General
asserted that Section 525 makes sense only if
applied to all loans made to citizens of an
opt—out state. To the extent that the con-
gressional intent in enacting Section 525 may
be uncertain, the lowa Attorney General
asserted that the ambiguity must be construed
against the preemption of state law.!? Even if
Iowa law is preempted by Section 521,
Towa’s opt-out notwithstanding, the Iowa
Attorney General claimed that the non—inter-
est terms of SafraBank’s loans remain subject
to, and violate the provisions of, the ICCC. 130

Although this case principally involves in-
terpretations of Iowa law, it may have a
significant impact on federally insured, state—
chartered banks with respect to their loans
made to residents of opt-out states!! in reli-
ance upon federal rate exportation authority,
depending upon the courts’ interpretation of a
state’s opt—out under Section 525, This case
may also have an effect on the interpretation
of the territoriality provision of the Uniform
Consumer Credit Code as adopted by Iowa
and other states. As of the date this article was
prepared, no hearing had been set on Safra-
Bank’s refiled motion for summary judgment.

B. The Citibank, UMBKC and
UMBUSA Litigation

By separate Settlement Memoranda, the
suits involving the Iowa Attorney General

125. Id a1 19-21,24.
126. Id at 24-27.
127. I at25.

128. Jd 8126,

129. Id a1 28-29 (noting that the principles of federalism require -

courts to defer 1o state regulation of areas within the police power
of the states absent & clear statement of congressional intent to
preempt sech laws).

130. M a29.
131.  See suprz note 29.

and Citibank, UMBKC and UMBUSA, re-
spectively, were settled.!32 Subsequent to the
filing of the actions in the litigation involv-
ing Citibank, the OCC staff issued an inter-
pretive letter providing that the laws of a
national bank’s home state control the “inter-
est” a national bank can charge and the
“material” fees and terms it can impose,!?
and the Iowa legislature enacted legisiation
permitting late payment charges, over-limit
charges, and nonsufficient funds charges in
connection with open-end credit.!3

1. Citibank

Insettlement, Citibank made certain repre-
sentations, and agreed that it would abide by
its representations, with respect to the
amounts of certain fees charged and to certain
procedures followed in dealing with Towa
cardholders with respect to collections,
changes in terms and notices of default.13s
Citibank also agreed that it would remove
from credit card agreements entered into with
lowa residents afier December 31, 1989 the
contractual choice of law provision stipulat-
ing that South Dakota law applied to the
credit card agreements between Citibank and
Iowa residents.’% The Iowa Attomey Gener-
al in return agreed not to challenge Citibank’s
practices set forth in the Settlement Memo-
randum. ¥’

132 Setilement Memorandum, Citibank (South Dakota), NA. v.
Miller. No. 88-258-E (S.D. fowa filed May 6, 1988, dismissed per
stipulation Nov. 29, 1989), and Siate of lowa ex rel. Miller v.
Citibank (South Dakota), No. CE 02916973 (Dist. Ct. Polk
County, Iowa filed May 13, 1988, dismissed per stipulstion Nov.
29, 1989) (“Ciribank Setllement Memorandum®y; Settlement
Memorandum, Towz ex rel Miller v. United Missouri Bank of
Kansss City, N.A.. No. CE-029-17029 (DisL. Ct. Polk County.
lowa filed May 31, 1988, dismissed per stipulation Feb. 27, 1990).
and United Missouri Bank of Kansas City, N.A. v. Miller, No.
88-1344-E(SD. lowa filed Aug. 1, 1988, dismissed per stipulation
Feb. 27, 1990) (“UMBK C Settlement Memorand
Memonal

indumn,
US.A.. No. CE (29-17028 (Dist. Ct. Palk County, lowa led May
31, 1988, dismissed per stipulation June 8, 1990), and United
Missouri Bank, US.A. v. Milker, No. 88-1343-E (SD. lowa filed
Aug. 1, 1988, dismissed per stipulation June 8, 1990) (“UMBUSA
Scitlement Memomandum”™),

133.  OCC Interpretive Letter No. 452 from Robert B. Serino, Deputy
Chief Counsel (Policy), to Linda Thomas Lowe, Deputy Cons.
Credit Code Adm'r & Asst. Att'y Gen,, lowa (Aug. 11, 1988),
reprinted in [1988-89 Transfer Binder) Fod. Banking L. Rep.
(CCH) para. 85,676, discussed in Tomkics, supra note 8, at 159-63.

134. 1989 fowa Acts 552 (approved Apr. 27, 1989, effective July §.
1989) (expressly authorizing charges in the amount of $10 for
payments more than 10 days hate, over-limit transactions, and
nonsufficient funds checks in connection with certain open-end
credil transactions). Citibank charged $10 for peyments more than
25 days late and $10 for nonsufficient funds checks. The lowa
kegistation has eo reiroactive effect.

135.  Citibank Settlement Memorandurm st 2. see also Letier from Curt
J. Bemard, Vice President, Citibank, to Richard Cleland, Adm'c
of the Jowa Consumer Credit Code (Nov. 13, 1989) (wnpublish-
cd). The Settlement Memorandum was stipulated to bind the
parties only umil September 1, 1992 and was made subject to
supervening events. Cithank Seitlement Memorandum a1 3-5.
The Seitlement Memorandum did not constitute an admission by
either party. /d at 5.

136. Id at3.
137. ld.at4-5.
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Notwithstanding Citibank’s agreement to
remove the contractual choice of law provi-
sion from its credit card agreements, as the
Jowa Attorney General noted in its press
release regarding the settlement, the settle-
ment did not resolve the continuing dispute
between the parties regarding the applica-
bility of Iowa and South Dakota law to
credit card agreements between Citibank
and Iowa residents.!*® Citibank had main-
tained that federal and South Dakota law
govern its credit card agreements exclusive-
ly, while the Iowa Attomey General had
maintained that the challenged terms were
subject to Iowa law.

2, UMBKC

The litigation between the lowa Attorney
General and UMBKC, which was settled,!3
involved a private label credit card pro-
gram,'® and had been stayed pending the
outcome of the litigation involving Citibank.

In settlement, UMBKC agreed that until
December 31, 1992, it would limit charges
imposed on Iowa residents, not enforce its
attorneys’ fees provision against Iowa resi-
dents, and provide notices of certain changes
in terms and notification of cardholders’
rights to cure default in accordance with pro-
cedures detailed in the Settlement Memoran-
dum."! UMBKC also agreed to send to each
Iowa resident for whom it establishes a credit
card account after the date of the Settlement
Memorandum a special written notice dis-
cussing the inapplicability to Iowa residents
of the contractual choice of law provisions of
UMBKC's credit card agreements, which
state that Missouri law applies.!2 In addition
to providing the special notice, UMBKC
agreed that it would not raise the Settlement

138, Press Release of lowa Depertment of Justice (Nov. 30, 1989)
(quoting lowa Att'y Gen. Thomas J. Miller).

139. See supra note 132.

140. Amlehbduuiuurdpmgunsnuedumrdpmmemb-
lished by a card fssuer for a sponsoring person (“sponsor™) purs
to which “private label” w\kmmwddmmyonlybemedm

Memorandum to bar the State of Iowa from
appearing as an amicus curiae in court pro-
ceedings respecting the issue of whether
Iowa law governs the contractual relation-
ship between UMBKC and an Iowa resi-
dent who has received the required written
notice, or from joining a then—existing judi-
cial proceeding filed by an Iowa resident
who did not receive the required written
notice. In return for UMBKC’s agreements,
the Jowa Attorney General agreed not to
challenge UMBKC practices that conform
to the Settlement Memorandum.,!43

3. UMBUSA

In general, the settlement reached be-
tween UMBUSA and the Jowa Attorney
General was similar to that reached in the
litigation involving UMBKC,* with two
exceptions: (i) UMBUSA agreed to make an
application for, and to take all reasonable
actions to obtain, a license under chapter
536A1s of the Iowa statutes'* and (ii)
UMBUSA agreed to pay certain funds to the
Consumer Education Fund of Iowa.

In return for the agreements of
UMBUSA, the Iowa Attorney General
agreed not to challenge UMBUSA's credit
card program. In consideration for
UMBUSA’s prompt licensure and payment
to the Consumer Education Fund, the Towa
Attorney General released and discharged
UMBUSA (as well as UMBKC, from
whom some of the credit card agreements
were assigned) from claims, penalties, and
causes of action arising out of past or exist-
ing credit card agreement provisions or
credit card transactions or dealings relating
to the fees, charges, or practices that were
the subject of the litigation.

While not resolving any issues relating to
the scope of exportation authority for nation-

143. Id at6-7.

144,  UMBUSA sgreed to limit certain chiarges, to perform certain proce-
dumsmthemnmsetfonhnﬂ:eSetﬂemmannwm andto
ial written

ol th

purchase specified goods or services at specified
lohonorﬂ»euml.&mmnly dlemlehbelmrdsmunmﬂy
display 1y be used to make t

from lhespumor—aﬂ'lmed establishments.

141.  UMBKC Settement Memorandum at 2-5. The Settlement Memo-
randum was stipulated o bind the patties until December 31, 1992
mdvnsnmdesuluecuompcrvmmg:vm& Id at 5-7. The Settle-

’ cither party.

Idll7

Id. a13. The special notice, which must be senta few days prior tothe
mﬂuofﬂnlmmdml‘smdumdlgrmmmdmdumd.
provides that the ICCC states that it is applicable to consurmer credit
agreements such as the candhokders cmdt card agreement wnh
UMBKCand that any contrary
mnhd.Theno(mfunlurslatsﬂmuﬂcsﬂ:lowalawsmm
lunmnlorspmmulbyferlm!hw lhemnmmldmceo!hw
provision in the credit card g that Missouri and
. federallaw shall govern is inapplic i disto be
coasidered deleted from the credit card ngeemu-n.

142.

credit card agreements which sate that Delaware law applies.
UMBUSA Seulemert Memorandum at 3-4. The majority of
UMBUSASs agreements terminate May 15, 1993. M at 11. The
Settlemnent Memorandum did not constitute an admission by cither
party. Id.

145. Chapter 536A contemphates the licensing of out-of-stale lenders to
permit such lenders %o make “supervised loans” ie, loans at mtes in
excess of that permitted by the lowa interest statute. See Jowa Code
Ann. chs. 535, 536A (West 1987 & Supp. 1991).

lnurehdeunmndmnofUndﬂshndmg.dnlﬂdJmeG 1990,
UMBUSA and

the Superintendent of Banking entered intoa binding

agreement to deal with certain provisions of lowa Code chapier
536A thal were considered incompatible with, or inapplicable to, the
owanasofanom—dmuomﬂcmﬁtmdmsﬂu
UMBUSA. The Memorandum of Understanding included provi-
sions far the keeping of records out-of-state and the fumishing of
financial information by the parent of UMBUSA in lieu of certain

reparts by UMBUSA. o

al or state—chartered banks, the nature of
Section 525 opt-out authority, or the enforce-
ability of choice of law provisions, the settle-
ments in the litigation involving Citibank,
UMBKC and UMBUSA may serve as mod-
els for future settlements against other lenders.

. Vermont Licensed Lenders
Decision

In Pizzagalli Construction Company v, The
HEF. Partnership,’" a Vermont superior
court reviewed the licensing requirements of
Vermont's small loan act, the Licensed Lend-
ers statute.'® In Pizzagalli a New Hamp-
shire~chartered savings bank took a first
morigage on certain property. The property
was also subject to the judgment lien of a
general contractor. When the general con-
tractor sought to foreclose its lien and have
the bank’s prior mortgage set aside, it argued
that the bank was subject to the Licensed
Lenders statute and, because the bank did not
obtain the requisite license under that statute,
the bank’s loan and mortgage were unen-
forceable. The bank moved for dismissal,
arguing that the loan and mortgage were
enforceable because (i) the loan was made in
New Hampshire and thus not subject to the
Licensed Lenders statute and (i), even if the
Licensed Lenders statute might apply, the
bank was a “bank” for purposes of the
Licensed Lenders statute’s general exemption
for banks."® The court denied the bank’s
motion, noting that the definition of “bank”
for purposes of the Licensed Lenders statute
applied only to Vermont—chartered banks
and thus the bank would not be exempt from
the Licensed Lenders statute. The court was
unable to determine on the facts thus far
presented whether the bank’s loan was in fact
made in New Hampshire and thus not subject
to the Vermont Licensed Lenders statute. The
court noted that while the place of the loan
contract arguably was in New Hampshire
where the last act essential to the completion
(acceptance) occurred, the Vermont Licensed
Lenders statute provides that “Ja] loan soli-
cited and made by mail to a Vermont resident
shall be subject to the provisions of [the
Licensed Lenders statute] notwithstanding
where the loan was legally made.”® The
court therefore left the determination of the

147.  No.S17056-90 CnC (Sup. C1. Chittenden Cty., Vi, Jan. 3, 1991)
{denying motion to dismiss).

148. VL Stat, Ann. tit. 8 §§ 2201 e seq. (1984 & Supp. 1990).
149. I/d § 2201 (1984 & Supp. 1990).
150. M. § 2230(b) (1984).
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disputed facts with respect to the existence of
mail solicitations and disbursements in Ver-
mont for trial. Both the Vermont Department
of Banking, Insurance and Securities and the
Vermont Bankers Association intervened in
the case.

This preliminary decision highlights exist-
ing uncertainties in dealing with many state
licensing statutes. Many of these statutes do
not clearly indicate whether their provisions
or exemptions may apply to out-of-state
lenders, including state-chartered banks, sav-
ings banks, savings and loan associations,
credit unions, industrial loan companies, or
other state-chartered entities. Because many
state licensing statutes likely were enacted
with only intrastate consumer credit transac-
tions in mind, when such statutes are applied
to out-of-state lenders certain provisions,
such as recordkeeping requirements, may not
be practical.'s! Even where some attempt has
been made to define the scope of a licensing
statute’s applicability, as in Vermont, the stat-
ute may not be a paragon of clarity.

The Vermont General Assembly may have
rendered the preliminary Pizzagalli decision
moot by amending the Licensed Lenders stat-
ute to clarify that for purposes of the Licensed
Lenders statute the term “bank” is not limited
to Vermont—chartered banks.!2 The amend-
ing act adds a new subsection (b) to Vt. Stat.
Ann. tit. 8, section 2201. This new subsection
provides:

(b) For purposes of [the Licensed
Lenders statute), the term “bank,” “sav-
ings and loan association,” “credit
union” or “insurance company” shall
mean an institution which is organized
and regulated as such under the laws of
the United States or any state or territory
of the United States, and a bank not
organized within the United States, or a
United States branch or agency thereof,
which is conducting business pursuant to
the International Banking Act of 1978,
12 US.C. section 3101 et seq.!®?

The act further provides:

This act . . . is intended to clarify
existing law and be remedial in nature.
None of the provisions of chapter 73 of
Title 8 including the penalties specified

151. See.e.x.,lumCodeAnn.d'n.SSGA.disnsedwmnole 145 with
respect to the settlement of the litigation involvicg UMBUSA.
152, See 1991 Vt. Laws 1 (approved Feb, 27, 1991) (introduced as H.

266 in the 1991 Regular Session) (amending Vt. Stat. Ann. tit 8 §
2201).

153. 1 §1.

insection 2233 of Title 8, shall apply to
any loan under contract of loan made

- by any lender which is exempt under
section 2201 of Title 8, whether such
loan or contract of loan was made
before, on or after the effective date of
this act.!54

Because the act sets forth a test for exemp-
tion based upon status, it is uncertain
whether entities not specifically named in
the exemption language, such as industrial
loan companies, may be included within the
scope of the exemption.

The Pizzagalli case was settled before any
further adjudication by the court.!ss

IV. OCC Letter

William B. Glidden, Assistant Director of
the OCC’s Legal Advisory Services Divi-
sion, has issued a letter that adopts a broad
view of the federal preemption granted
national banks. !5 Asked whether a Wiscon-
sin law, requiring notice to Wisconsin regu-
lators and the payment of fees by persons
offering consumer credit in Wisconsin at
rates above a legally specified interest rate,
can be enforced against a national bank
located in California that establishes credit
card-accessed accounts for Wisconsin resi-
dents as well as residents of other states,
Glidden noted that state laws that hinder the
authorized powers of national banks may be
preempted under the authority of the su-
premacy clause as unlawful state regulation
of “federal instrumentalities” or as intruding
into an area governed by a pervasive federal
scheme which leaves “no room for the
States to supplement it.”'5? As Glidden
stated the general rule governing preemp-
tion under the NBA, state law applies to
national banks unless that law conflicts with
federal law, unduly burdens the operations
of national banks or interferes with the
objectives of the national banking system.1®
Glidden noted instances in which the pre-
emption doctrine has been applied to states’

154. I §2

155, Count Record of Settlement, Pizzagaili Constr. Co. v. HEF.
Partnership, No. $17056-90 CaC (Sup. Ct. Chittenden Cy., Vi,
report of settlement dated June 14, 1991),

156.  Glidden Letter, supra note 6.

157, Glidden Letter, supra note 6, at 2 (citing Davis v. Elmira Sav,
Rank, 161 U.S.275(1896)andRhev.SmuF¢EhvawrCorp.,
331 US. 218, 230 (1947)).

158.  Glidden Letter, supra note 6, at 2 (citing Davis, 161 USS. at 283;
Franklin Nat' Bank v. New York, 347 U.S. 373, 378-79 (1954);
Easton v. lowa, 188 U.S. 220, 238 (1903); and National State
Bank v. Long, 630 F.2d 981, 985-85 (3d Cir. 1980)).

attempts to license or condition the author-
ized lending powers of national banks.!s?

Glidden, however, went further, opining
that federal preemption of state law is not
limited to licensing statutes, “but extends to
any significant regulatory condition placed
upon the exercise of a national bank’s powers.
by state law.”% Glidden concluded that in
light of federal preemption under the NBA
and OCC precedent, the Consumer Act can-
not be enforced against the bank because its
notice and fee requirements conflict with the
bank's power to carry on credit card activities
under federal law.!®! Glidden stated that
“{tlhe power of a state law to prohibit or
condition the exercise of federally authorized
power is a clear conflict with the federal
statute granting that power.”¢2 Glidden rea-
soned that the Wisconsin statute, although
technically an ex post notice requirement, is
in effect a regulatory condition imposed by
Wisconsin on national banks seeking to loan
money under 12 USC. section 24 (Sev-
enth)'® and section 85 and thus the Wiscon-
sin statute's provisions cannot be enforced
against national banks.16¢

Glidden concluded that the Consumer
Act'srequirements were also preempted “be-
cause they undermine the underlying objec-
tive of the National Bank Act — to create a
uniformly regulated banking system in the
United States . . . . Quite simply, there is no
room for state regulation of the kind imposed
by the Consumer Act in the presence of a
comprehensive scheme like the
National Bank Act.”1¢s While the NBA does
specifically defer to state law restrictions in
some instances, as in the area of branching or
fiduciary powers, and, without specific statu-
tory grant, as to generic questions of contract,
property, and tort law, Glidden opined that
the only state usury law entitled to deference
under the NBA is the law of the state of the

159, See, e, Bank of America v. Lima, 103 F. Supp. 916 (D. Mass.
1952); OCC Interpretive Letter No. 122 from John E. Shockey,
Chief Counse! (Aug. 1, 1979), reprinied in [1981-82 Trandler
Binder] Fed. Bankig L. Rep, (CCH) para. 85,203 (Aug. 1, 1979);
OCC Interpretive Letter from Roberta Walsh Boylan, Asst. Dir.,
LegnlA)flvimrySu’vs. Div.(Nov. 20, 1980) (unpublished) (“Boylan

160.  Glidden Letter, supra note 6, at 3 (citing OCC Interpretive Letter
from John E. Shockey, Chief Counse! (July 19, 1977) (unpub-
lished)).

161.  Glidden Letter, supra note 6, at 3 (citing 12 US.C. § 24 (Seventh),
24 (Third), 24 (Fourth), BS).

162. Glidden Letier, sipra note 6, at 3. :

163, See 12USCA. § 24 (Seventh) (West 1989 & Supp. 1991).

164.  Gidden Letter, supra niote 6, at 3.

165. I at 4 (citing Franklin Nat Bank v. New York, 347 US. 378
(1954); Fidelity Fed. Sav. & Loan'As'n v. de kx Cuesta, 458 US.
141,152-54 (1982); Rice v. Sante Fe Elevator Corp, 331 US. 218,
235-36; Cloverieaf Butter Co, v. Patterson, 315 US. 148, 154-69
(1941).
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national bank’s charter. Because the Con-
sumer Act is a regulatory scheme, not a
usury law entitled to deference under the
NBA, Glidden concluded that the Consum-
er Act does not warrant deference with
respect to lending by national banks.

Glidden also opined that the fee imposed
by the Consumer Act is structured more in
the way of a regulatory fee than a revenue~
raising (tax) device and thus, considering the
use of the proceeds of the Consumer Act fee,
cannot be properly assessed against national
banks under 12 US.C. section 548.166

Finally, Glidden opined that the notice
portion of the Consumer Act is separately
preempted by 12 US.C. section 484,16
which vests exclusive power of visitation
over national banks in the OCC.16

166. See 12 US.C.A. § 548 (West 1989).
167. See 12 US.CA. § 484 (West 1989).

168. Ser, e.g.. OCC Letter from Thomes @, DeShazo, Deputy Comp-
trofler of Currency (Dec. 27, 1973) (unpubliched): Boyian Lester,
* supranote 159; 12 CFR. § 7.6025(b) (1990).

The Glidden letter is noteworthy for the
breadth of its statements of the scope of
federal preemption.16

V. Conclusions

The full effect and ramifications of the
Greenwood Trust decision are unclear. Re-
gardless of the outcome of Greenwood Trust
on appeal, significant legal issues relating to
the scope of federal preemption and to the
application of choice-of-law analysis to
interstate consumer credit transactions may
remain unresolved. The filing of several
class actions around the country is a clear
consequence of Greenwood Trust. While
the litigation involving SafraBank also holds
the possibility of an adjudication of some of

169. See also, State Laws Restricting National Banks Will Be Pre-
Empied, OCC Counsel Says, 55 Banking Rep. (BNA) 136 (July
23, 1990) (remaris of P. Alan Schott, Chief Counsel, OCC); First
Nat'lBank v, Taylor, 907 F.2d 775 (8th Cir.) (upholding mp—
tion of’ p d. i 1 lati fnationa s
debt cancellation cootracts under incidental powers authority of
the NBA), cert. demied, 111 S. Ct. 442 (1990).

these issues, additional litigation, on appeal
or otherwise, seems inevitable. The effect
that the pronouncements of regulators like
the OCC, evidenced by the Glidden letter’s
broad vision of federal preemption under
the NBA, may have on these issues is uncer-
tain, although such opinions were given no
deference by the Greenwood Trust court.
While the litigation of federal issues con-
tinues, the Pizzagalli decision demonstrates

continuing uncertainties in the regulation of

interstate consumer credit transactions at
the state law level, particularly with respect
to licensing statutes. Because of the number
of unresolved issues and because the busi-
ness of lending cannot wait for Congress to
act or the courts to decide, these and other
developments in the future can be expected
to have a significant impact on lenders and
the nature and direction of interstate con-
sumer credit transactions,




