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April 4, 2017 
 
 

U.S. SUPREME COURT REMANDS TEXAS 
SURCHARGE CASE 

The United States Supreme Court granted the petition for a writ 
of certiorari in the Texas surcharge case and vacated the judgment 
of the United States Court of Appeals for the Fifth Circuit.  Rowell v. 
Pettijohn, Leslie L., ---S.Ct.---(2017).  The Court remanded the case 
to the Fifth Circuit for further consideration in light of Expressions 
Hair Design v. Schneiderman, 581 U.S. ___ (2017) decided by the 
Court in March.  See our Alert of March 29, 2017 for details.   

The Fifth Circuit upheld the Texas Anti-Surcharge Law in the 
face of a First Amendment challenge.  Rowell v. Pettijohn, Case No. 
15-50168 (5th Cir. March 2, 2016).  The Fifth Circuit held that Texas’ 
law regulates conduct, not speech, and, therefore, does not implicate 
the First Amendment.   

In March, the United States Supreme Court concluded that the 
New York law prohibiting merchants from imposing a surcharge on 
purchases paid for with a credit card regulates speech.  Expression 
Hair Design v. Schneiderman, 581 U.S.  __ (March 29, 2017).  The 
Supreme Court remanded the case to determine whether the New 
York Law is a valid commercial speech regulation or an 
unconstitutional regulation of speech under the First Amendment. 

 We will continue to follow the case on remand.  Please contact 
us if you have any questions. 

  Elizabeth Anstaett and Emily Cellier 
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