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SIXTH CIRCUIT CONCLUDES “NO INJURY,
NO STANDING” IN FDCPA CASE, CITING
SPOKEO
The U.S. Court of Appeals for the Sixth Circuit dismissed a
debtors’ case for lack of standing because the debtors failed to show
that they suffered any harm from an attorney’s omission of a
disclosure required under the federal Fair Debt Collection Practices
Act (“FDCPA”). Hagy v. Demers & Adams, No. 17-3696 (6th Cir.
Feb. 16, 2018).
This case arose from a foreclose on a mortgage loan. In 2010,
the attorney for the mortgage servicer sent a letter to the debtors’
attorney to confirm that he received an executed Warranty Deed in
Lieu of Foreclosure and that the mortgage servicer would not attempt
to collect any deficiency balance that may be due after the sale of the
collateral. Thereafter, the mortgage servicer began calling the
debtors in error to collect the deficiency balance. The debtors sued.
Among other claims, the debtors alleged that the attorney violated
the FDCPA by failing to disclose that the confirmation letter was a
communication from a debt collector (i.e., the attorney did not give a
so-called “mini-Miranda” notice).
The Sixth Circuit focused on whether the debtors have standing
to have a federal court address their claims. The court’s opinion
discusses at length the relationship between injuries and damages
created by Congress in federal statutes and the injury or harm
necessary to establish standing in federal court under Article III of the
U.S. Constitution. Although Congress has leeway to define and
create injuries, the Sixth Circuit interpreted the U.S. Supreme Court’s
much-discussed decision in Spokeo, Inc. v. Robins to mean that
Congress cannot erase Article III’s standing requirement. The Sixth
Circuit noted that nowhere in the FDCPA or its legislative history did
Congress explain why the absence of a “mini-Miranda” warning
always creates an Article III injury to enable a federal court to
address such disputes per se and to award plaintiffs statutory
damages under the FDCPA.
In evaluating whether the debtors established standing in this
case, the Sixth Circuit focused on the injury or damage caused by
omitting a “mini-Miranda” notice from the confirmation letter. The
court found no evidence of injury or damage beyond a bare
procedural violation of the FDCPA. In fact, the confirmation letter
helped the debtors because it gave the debtors a “peace of mind” at
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the time it was sent and the debtors later used the letter to stop the
mortgage servicer’s efforts to collect the deficiency balance.
By dismissing the debtor’s case on standing grounds, the Sixth
Circuit avoided discussion of the merits of the case, including
whether a letter to a debtor’s attorney constitutes a “communication
to a consumer” for purposes of the FDCPA’s “mini-Miranda” notice
requirement. As the court noted, there is plenty to debate about the
merits of the case and the Sixth Circuit has yet to take a position on
whether the “mini-Miranda” notice applies to communications with a
debtor’s attorney.
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DEALING WITH MULTISTATE DEBT COLLECTION
COMPLIANCE? We routinely advise on collection-related
activities and the regulated activities of creditors, third party
debt collectors, debt buyers and loan servicers. We also
publish an easy-to-use reference that compiles state and
federal laws governing debt collection practices and updates
thereunder, including summaries of notable debt collection
cases. Our DEBT COLLECTION DIGEST is organized
topically, includes the federal Fair Debt Collection Practices Act
and Commentary for easy cross-reference, and covers ADAD
and monitoring and recording statutes. Contact us for details.
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