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UPDATE: REHEARING REQUESTED IN
SECOND CIRCUIT TCPA CONSENT CASE
The lessee-plaintiff has asked the U.S. Court of Appeals for the
Second Circuit to reconsider the court’s decision that the Telephone
Consumer Protection Act (“TCPA”) does not permit a consumer to
revoke his or her consent unilaterally when the consent is included in
a binding contract. Reyes v. Lincoln Automotive Fin. Servs.,
No. 16-2104, 2017 WL 2675363 (2nd Cir. June 22, 2017); see DT
ALERT of July 5, 2017. The plaintiff requested a rehearing en banc,
where all of the court’s judges will hear the case.
The plaintiff argued that rehearing is warranted for three
principal reasons:
(1) The Reyes decision conflicts with the Federal Communication
Commission’s authoritative interpretation of the TCPA and the
legislative intent of the TCPA. The plaintiff proffered that for the
TCPA’s “prior express consent” exception to apply, consent
must be freely revocable.
(2) The Reyes decision conflicts with decisions from the Third,
Ninth and Eleventh Circuits that the TCPA gives consumers a
right to revoke consent. The Second Circuit distinguished the
Third Circuit’s and Eleventh Circuit’s decisions stating that those
courts considered consent in a credit application as distinct from
a binding contract. The Ninth Circuit’s decision addresses
consent given as part of both an application and agreement for
a gym membership. The Reyes decision does not discuss the
Ninth Circuit case.
(3) The Reyes decision is of exception importance because it opens
the door to widespread fine-print waivers of substantive
consumer protection law.
While the Second Circuit’s decision is binding precedent only in
Connecticut, New York and Vermont, well-reasoned decisions could
be adopted in other jurisdictions. We will continue to monitor
developments in this TCPA consent case. 
 Mike Tomkies and Susan Manship Seaman

Darrell L. Dreher
ddreher@dltlaw.com
Elizabeth L. Anstaett
eanstaett@dltlaw.com
Emily C. Cellier
ecellier@dltlaw.com
Susan L. Ostrander
sostrander@dltlaw.com

54792 © 2017 DREHER TOMKIES LLP

2750 HUNTINGTON CENTER
41 S. HIGH STREET
COLUMBUS, OHIO 43215
TELEPHONE: (614) 628-8000 FACSIMILE: (614) 628-1600
WWW.DLTLAW.COM
To see previously sent ALERTS, visit our website at www.dltlaw.com
To decline future ALERTS, please contact us at ALERTS@DLTLAW.COM.
This ALERT has been prepared for informational purposes only. It does not
constitute legal advice and does not create an attorney-client relationship.

Michael C. Tomkies
mtomkies@dltlaw.com
Susan M. Seaman
sseaman@dltlaw.com
Judith M. Scheiderer
jscheiderer@dltlaw.com
Robin R. De Leo
robin@dreher-la.com

