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I.-  TIniroduction

A case from the United States Court of
Appeals for the Second Cirenit has cre-
ated uncertainty in the secondary loan
market by potentially challenging the
common understanding that third-party
assignees of loans can enforce the legal
rights of the assignor, including charging
the contract rate of interest established
at the time of loan origination. As a con-
sequence, Madden v. Midland Funding
LLC" has alarmed the financial services
industry because the decision may be
interpreted to subject assignees of
bank loans to state interest rate limita-
tions and invalidate the long-standing
so-called “valid-when-made” (VWM)
docfrine.? Plaintiffs have begun to intro-
duce Madden-related arguments in their
filings.* Is the sky falling? We think not.
In our opinion, properly framed, the Sec-
ond Circuit merely clarified a fine point
of federal law regarding the scope of
federal preemption® and did not overturn

*  The authors thank Darrell L, Dreher, Esg, for his comments on
this article.

i. 786 F.3d 246 (2nd Cir. 2015),

2. See, e.g., Brief for ACA Intemational, as Amicos Curiac in
Support of Petition for Writ of Certiorad, Madden v. Midland
Fuading LLC, No. 15-610, 2015 WL 9184797 (U.S. Dec. 10,
2015).

3. See, ep., Bricf for Appeliants at 25, Avila v, Riexinger & As-
soclates, LLC, No. 15-1584 {2d Cir, fuly 6, 2015}; Bethuns v,
Lending Club Corp., No, 16-cv-02578 (S.D.N.Y. Apr. 6,2016);
see aiso Bdwards v. Macy's Tng., No. 14-¢v-8616, 2016 WL
922221 (S.D.N.Y. Mar, 9, 2016).

4. . Various federal statites establish federal preemption of state
usnry kaws for federallychartered and federaliy-insured finan-
cial institutions, See, e.g., 12 U.5.C. §§ 83 & 1831d; see also
Smiley v. CitiBank {Sowth Dakota} N.A., 517 U.8. 735, 737
{1996). This article discusses the VWM doctrins for assignees
of loans eriginated by 4 national bank. The analysis is similar for
loans oviginaled by federaily-insured siate banks under section
521 of the Depository Institution Deregulation and Monetary
Control Act (DIDMCA). See: Greenwood Trust Co. v. Mas-
sachusetts, 971 F.2d 818, 823 - 24 (Ist Cir. 1992); FDIC Letter
No. 10 from James D. La Pieere, Dept. Exeo. Sec. (Apr. 17,
1698} (opiningtthat sectior 521 of DIDMCA and section 85
of the National Bank Act have been and should be construed

{Continued on next page)
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centuries of case law regarding the VWM
doctrine. However, Madden could have a
significant impact on the VWM doctrine
if subsequent courts misinterpret the el
fect of Madden to subject loan assignees
generally to state interest rate limitations.

On June 27, the United States Supreme
Court denied Midland Punding’s petition
for writ of certiorari.’ Fortunately, the
U.S. Supreme Court had requested that
the United States Solicitor General file
a brief in the case.® In the government’s
strongly-worded brief, submitted with the
Office of the Coraptroller of the Currency
(OCC), the Solicitor General 1abeled the
Second Circuit’s decision in Madden as
“incorrect.”” Nonetheless, the Solicitor
General recommended that the Supreme
Court deny Midtand Funding’s petition,
in part because of the parties” poor pre-
sentation of the issues. Without guidance
from the Supreme Court, it will be critical
that the financial services industry combat
apotentially adverse precedent by vigor-
ously defending against and proactively
addressing Madden-related challenges
in subsequent cases, e.g., by: (1) clari-
fying the limited scope of Madden; (2)
citing the Solicitor General’s brief in
support; and (3) establishing the proper
usury analysis for assignees of loans,

II. Why the Confasion?

A. Federal Usary Preempiion
for National Banks and the
Valid When Made Doctrine

Some confusion regarding the
scope of the Second Circuit’s decision
stems from a misunderstanding of the
nuanced relationship between statu-

4. {Continved from previons page}

in pari materia because section 521 is pattemed after section
85 and the provisions embody similar ierms and concepts),

5. Order, Midland Funding, LLC v. Madden, No, 15-610 (U.S,

Tune 27, 2016). (htps://www. supremgeprt. goviorders/
courtordersf0627 16zor_dfbi.pdf).

6. Brief for the Uaited States as Amicus Cariae, Midland
Funding, LLC v. Madden, No, 13-610 (U1.S. May 25, 2016),

{hitps:/justice.govisites/defanl/filesfosg/briefsi2016/06/0 1/
midland.invite. [R.pdf}.

7. a6

tory federal usury preemption and the
common law VWM doctrine in state
usury ¢laims, particularly in the context
of nonbank assignees of bank loans.

Together, the National Bank Act
(NBA) and the VWM doctrine enable
nonbank assignees to collect interest at
the rate charged by originating national
banks notwithstanding any interest rate
limits in the borrower’s home state.
However, NBA preemption and the
VWM doctrine are distinct concepls.

B. Preemption under the
National Bank Act

The NBA specifically applies to na-
tional banks® and contains two sections
that are generally relevant to preemption
of state usury claims, Section 85 autho-
rizes nationa} banks to charge interest
“to any borrower at the rate allowed by
the laws of the state in which the bank
is located.” Because section 85 governs
the rate applicable for “any borrower,”
section 85 operates effectively as a fed-
eral choice-of-law provision." While
section 85 establishes the permissible
rate of interesi, section 86 provides the
exclusive remedy for violations of sec-
tion 85 (i.e., the penalty for usury) for
national banks.** Courts have interpreted
sections 85 and 86 to cornpletely preempt

state usury law as to both the permissible -

interest rate and remedy for usury.”? In
addition to complete preemption, courts
have found that the NBA can preempt
state law based on conflict preemption if
the application of state law “significantly
interferes” with a nationat bank’s ability
to exercise its power under the NBA."

8. 120S8.C §21.
9. 12US.C §85.

10, Marquelte Nat'l, Bank of Minneapolis v. First of Omaha Serv.
Corp., 439 U.8. 299 (1978).

11. 12 G.8.C. § 86; see also Beneficial Nat'l. Bank v. Anderson,
539 3.8 1, 11(2003).

12, Bengficial, 539 U.S. at 11.

13. Bamett Bank of Marion Caty., N.A. v. Nefson, 517 U.S. 25
(1996); see also 12 U.S.C. § 25b(b)(1).

C. The VWM Doctrine

Distinct from NBA preemption is
the VWM doctrine, which is based on
long-standing case law. The VWM
doctrine provides that an assignee may
collect interest at the rate charged by the
otiginating assignor if the loan was valid
when it was made. In other words, a loan
that is not usurious in its inception cannot
subsequently become usurious by reason
of its sale to another party.!* The VWM
docirine is based on contract law and is
related to the principle that an assignee
steps into the shoes of an assignor.” In-
sofar as the terms of a contract are set,
an assignee should succeed to the same
rights as the assignor -- no more, 0o less.’s
The VWM doctrine has been recognized
by the United States Supreme Court,
other federal courts and state courts,
including those in New York.!? Not only
does the VWM doctrine apply to loan
assignments from a bank to a nonbank
entity, but the VWM doctrine also applies
to loan assignments between any two
parties, including licensed lenders, non-
licensed lenders and their assignees.'®

D. The Disfrict Court’s Opinion

The district court’s oral ruling in
Madden failed to distinguish between
NBA preemption and the VWM doctrine.
In addressing the debt buyer’s motion for

14, Caither v. Farmers & Mech. Bank of Georgetown, 26 TU.S.
37,43 (1828). The plaintiff in Madden agreed that the interest
imposed by the bank prior to the debt sale was permissible,
but disputed the assignee’s authority to impose subsequently
accruing interest charges.

15. Qivera v. Blitt & Gaines, P.C., 431 F.3¢ 285, 280 (7th Cir,
2005).

16, Id. at 287 (“The plaintiffs argue that the only interesi rates that
nonexempt entities are authorized to charge are the statutory
rates, and these assignees — the bad debt buyers — are nonex-
empl. This is a semantically unexceplioneble zeading, but it
produces a senseless result. If the credit card company hires
& Jawyer to collect a debt from one of its casiomers, the debl
will unti} paid or abandoned acorue interest at the rate originaily
charged by the company. Why should the interest rate be lower
if instead of collecting the debt directly the credit card company
assigns {sells} the debt to anather company, which hires the
Tawyer le cellect i6?"} (Posner, J.).

17. See, e.g.:Nichols v, Fearson, 32 1.5. 103, 109 (1833); FDICv.
Lattimore Land Corp,, 656 B.24 139, 148-49 (1581); Modem:
indus. Bank v, Hegeman, 54 N.Y.5.2d 251, 253 (N.Y. Sep. Ct.
1945), citing Morford v, David, 28 N.Y. 481 (1864).

18, See, e.p., Olvera, 431 £.3d at 289,
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summayy judgment, the disirict court
framed the issue in the case as: “wheth-
er the National Bank Act applies to the
[dlefendants as assignees of a national
bank,”* The district court noted that sec-
tions 85 and 86 of the NBA preempt state
usury claims against a national bank® and
that, according to a number of federal
cases, courts must look to the originating
entity {the national bank) and not the on-
going assignee to determine whether the
NBA applies. The district court contin-
ued by citing the “cardinal rule” of usury
that a contract that is unaffected by usury
when it is tade is valid in the hands of
a subsequent assignee. Based on these
principles, the district court reasoned that
assignees are entitled to the protections
of the NBA if the original bank was en-
titled to the protections of the NBA.? In
other words, any assignee of a national
bank js subject to complete preemption
under sections 85 and 86, not state usury
law. The district court arrived at the cor-
rect conclusion that a debt buyer may
charge the inferest rate charged by the
national bank, but incorrectly based its
conclusion on the application of federal
preemption of state usury claims directly
fo the assignee as distinct from the effect
of federal rate preemption on the loan
contract pursuant to the VWM doctrine,
Thus, confusion began with the district
court’s framing of the issue in the case.

1. Clarifying the Scope of the
Second Circuit’s Opinion

A.  Finding a Limit to NBA
Preemption

On appeal, the Second Circuit was
asked whether the NBA preempts a state
usury claim against a nonbank assignee.

19. Trensesipt of Record at 7, Madden v, Midland Funding LLC,
No, 142131 (S.D.N.Y. Aug. 15, 2814) (emphasis added),

20. . a8,

2%, Id, at22,

22. Brief for Plaintiff-Appellant at 2, Madden v. Midland Funding
LLC, 786 F.3d 246 (2d Cir. 2015) (No.14-2131); Brjef for

Defendant-Appelices at 6, Madden v. Midland Fending LL.C,
786 .34 246 (2¢ Cir. 2015) (Ne.14-2131).

‘When read in context, the Second Circuit
disposed of this question by clarifying
the scope of NBA preemption and not
by invalidating the VWM doctrine.

As noted above, the NBA expressly
applies to national banks and preempts
state usury claims against a national bank.
The Supreme Court and federal courts
have previously found that section 86 of
the NBA (the federal usury provision)
extends to certain nonbank entities that
are the equivalent of national banks and
exercise the powers of national banks by
acting on behalf of the national bank to
carry ouf the national bank’s business.?
These entities include: (1) operating
subsidiaries of national banks; and (2)
agents of nafional banks that facilitate
the processing of loans.? In Madden, the
defendant-assignee was not related to the
national bank and acted solely on its own
behalf to collect charged-off debt. The as-
signee did not fall into a recognized group
of nonbank entities to which NBA pre-
emption (i.e., sections 85 and 86) could
extend and the Second Circuit refused to
extend NBA preemption to such an as-
signee. The court found that extending
NBA preemption to an unrelated entity
that acts independently of a national bank
would be an overly broad application of
the NBA and would provide an “end-
run around” of state usury laws for
non-national bank entities.” We agree,
But this conclusion, while disposing of
the question presented, does not address
the grounds upon which an assignee can
properly benefit (indirectly) from the ex-
ercise of federal preemption by a banlk.

23. Watters v, Wachovia Bank, N.A, 550 1.8, 1, 18 (2007). The
plaingiff properly notes thal the Dodd-Frank Wall Strect and
Consumer Protection Act {Dodd Frank Act) has since limited
the scope of the direct oxercise of fedemi preemption, but the
Dodd-Frank Act does not Himit the indirect effect of the proper
exercise of federal authorily by a national bank. Brief in Op-
positicn at 4, Madden v. Midland Funding LLC, Nao, 15-610
(U5, Feb. 12, 2016).

24. See; Wachovia Bank, N.A. v. Burke, 414 F.3d 305, 313 (2d
Cir, 2005); Pac. Capital Bank N.W. v. Conaccticut, 542 F,34
341, 353 - 54 (2d Cir. 2008).

23, Madden, 786 F.3d at 251 - 52,

B. The Second Circuit Did Not
Overturn the YWM
Doctrine

Although the Second Circuit did not
expressly address the VWM doctrine,
certain aspects of the Madden opinion
create uncertainty as to the court’s view
of the VWM doctrine. We believe these
aspects of the court’s opinion do not, and
should not be interpreted to, overturn the
VWM doctrine or impair its relevance.,

First, the Second Circuit included
dicta in its analysis on whether the NBA
preempts New York usury law based on
conflict preemption. The Second Cir-

cuit concluded that subjecting the debt

buyer to New York usury law would not
significantly interfere with the national
bank’s ability to exercise ils powers
under the NBA because such an apphi-
cation would limit only the activities of
a third party, which is otherwise subject
to state control.” Without supporting its
conclusion, the Second Circuit asserted
that state usury laws “would not prevent
consumer debt sales by national banks to
third parties.”? The court continued that
“although it is possible that usury laws
might decrease the amount a national
bank could charge for its consumer debt
in certain states, such an effect would
not ‘sighificantly interfere’ with the
exercise of national bank powers.”?

Although most of the assumed facts
are incorrect on their face, the Second
Circuit might have been defensible if it
had completed the analysis. In this view,
application of state usury laws to nonbank
assignees would not prevent consumer
debt sales by national banks, and thus sig-
nificantly interfere with'a national bank’s
power, because, as explained below, the
VWM doctrine enables nonbank assign-
ees of bank loans to charge the interest

26. Id. at251. As noted by the plaintiff and the Scficitor General, the
record before the court was underdeveloped with regard to the
issue of “significant interfercnce” under a conflict preemption
theory. Brief in Oppesition at 25; Brief for the Ussited States
at 17. The Sccond Cizeuit’s discussion of conflict precmption
can enly be taken as dicta in Hght of the cowrt's speculation,

27, See Madden, 786 F.3d at 251 - 52.

28, Id

i
i
i
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rate initially charged by the national bank
notwithstanding state interest rate lintita-
ttons. Assignees are subject to state usury
penalties only if they exceed the rate au-
thority permitted pursuant to the VWM
doctrine. The Second Circuit’s dicta on
the effect of state usury law on the price
of consumer debt has contributed to the
concern that Madden subjects assignees
of bank loans to state interest rate limita-
tions and overturns the VWM doctrine.

Second, the Second Circuit distin-
guished two federal preemption cases
that include an analysis that is similar
to a VWM analysis. Krispin v. May De-
partment Siores® and Phipps v. FDIC®
instruct courts to ook at the originating
entity and not the ongoing assignee to
determine whether sections 85 and 86 of
the NBA apply. In Krispin, a borrower
pursued a state nsury claim against a
nonbank receivables holder of accounts
to which a national bank held title. In
Phipps, a borrower brought a claim di-
rectly against the national bank, Unlike
Krispin and Phipps, the national bank in
Madden had no interest in the state usury
claim against the debt buyer, either as
a named party or as the titleholder of
accounts. Thus, the role of the national
banks in Kyispin and Phipps justifies the
application of NBA preeroption in those
cases, The same justification for NBA
preemption is not present in Madden. In
distinguishing Krispin and Phipps, the
Second Circuit merely recognized that
the scope of NBA preeniption is Himited.

These aspects of the Madden court’s
opinion do not inexorably lead to the
conclusion that the Madden decision
has overturned the VWM doctrine or
that nonbank assignees should be sub-
ject to state interest rate limitations. The
narrow question on appeal was whether
the NBA extends to a third-party nonbank
assignees, which the court addressed by
discussing only the scope of NBA pre-
emption, Madden omits discussion of
the VWM precedents cited by the district
court, in particular the Supreme Court’s

29. 218 F.3d 919, 924 {§th Cir. 2000).

30. 417 F.3d 1006, 1013 (8th Cir. 2003).

decision in Nicholas v. Fearson® and
the decision of the United States Court
of Appeals for the Fifth Circuit in FDIC
v. Lattimore Land Corporation.® When
overturning a doctrine recognized since at
least the early 1800s, one would expect a
court to address at least one relevant Su-
preme Court precedent. Thus, absent such
an intention, the Second Circuit merely
clarified a natural limitation of federal
preemption: sections 85 and 86 of the
NBA do not extend directly to indepen-
dent nonbank assignees of bank loans.
1V. Guidance from the Solicitor
General and the OCC

The United States Supreme Court
declined to provide much desired
guidance on the scope of the Second
Circuit’s decision in Madden; however,
the Solicitor General and OCC provided
strongly-worded specific guidance in
their brief. The brief described the Sec-
ond Circuit’s decision as “incorrect,”
explaining at length the significance of
the VWM doctrine with respect to loans
originated by national banks and showing
the shortcomings of the Second Circuit’s
analysis, which the Solicitor General at-
tributed in patt to the parties” imprecise
and incomplete preemption arguments.

The Solicitor General reasoncek that

section 85 confers broader power to na-

tional bark than simply the express power
to make loans at the interest rate permit-
ted in the bank’s home state. Section 85
implicitly confers to national banks the
power to (1) sell loans and (2} to assign to
others the right to charge the interest rate
permitted under Section 85 (i.e., VWM
doctrine).® Consequently, state interest
rate limitations are preempied to the
extent that the application of state usury
laws (meaning the application of state
interest rate limitations) to the: assignee

31. 327105, 103 (4833).
32. 656 F.2d 139 {1981,

33. Id. at 7. The brief rensoned that Congress enacied section 85
when it was already established that banks had the power to seil
foans _aml courts had recognized the VWM doctrine. 1d. Thus,
Congress intendsd to Incorporate these concepts into section
85, Id, at 10.

of bank loans prevents or significantly
interferes with a national bank’s exercise
of an inherent power under section 85.%*

~ The Second Circuit failed to appreciate

the full powers conferred to a national
bank by sections 85.% The brief framed
the VWM doctrine as an inherent powet
of national banks to transfer loans at the
permitted rate of interest under section 85
as distinct from a separate common law
doctrine based in contract law. While the
Solicitor General’s characterization of the
VWM doctrine as an inherent bank power
is persuasive in usury claims involving
a loan originated by a bank that charac-
terization is not helpful in usury claims
against assignees of nonbank loans in-
sofar as section 85 does not provide the
interest rate authority for nonbank loans.
The Solicitor General’s brief can
effectively be used by the financial
services industry to argue that the Sec-
ond Circuit’s decision did not overturn
the VWM doctrine. According to the
brief, the Second Circuit “overlooked”
the VWM principle and failed “to ap-
preciate the potential significance of the
[VWM] rule.” As discussed above, the
Second Circnit’s discussion of conflict
preemption created uncertainty with
regard to the court’s treatment of the
VWM doctrine. The Solicitor General’s
brief stated that the Second Circuit took
an “unduly narrow conception of” con-
flict preemption when the court suggested
that application of state usury laws must
(totally) prevent a national bank’s loan
sales to third parties to “significantly
interfere™ with a national banks’s pow-
ers.”” Just as the Solicitor General and
OCC discounted the Second Circuit’s
conflict preemption discussion, so {00
should other courts refuse to interpret
the Second Circuit’s conflict preemption
dicta as overturning the VWM doctrine.
Courts should consider the Solici-
tor General’s brief highly persuasive

34, Id.atll
35, Id.atil.
36. id.atl17,19.

37 Md.atl12-13.
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in so much as the brief reflects the
considered analysis of the OCC, the
prudential regulator of national banks.

Y.  Approaching a Usury Claim
Against a Loan Assignee: The
Proper Analysis

When placed in proper context,
Madden merely clarifies the limits of
direct federal preemption. Subsequent
courts should not read Madden as
overturning the VWM doctrine and as-
signees like Midland Funding should
not be subject to state interest rate limi-
tations when enforcing contracts validly
made by banks. Counsel representing
loan assignees in usury cases must un-
derstand how federal or state interest
rate anthority (e.g., section 85) and the
VWM doctrine interact in usury analysis.

Madden concluded that a third-party
assignee is subject to state usury law. We
agree. Black’s Law Dictionary defines
“usury” as “the charging of an illegal
rate of interest as a condition of lending
money.” To determine whether an as-
signee committed usury, the court should
analyze: {1) whether the interest rate in
the loan agreement is permissible under
applicable law; and (2) if the answer is
yes, Whether the assignee charged or col-
lected interest above the contraci rate, The
first question requires an examination of
the underlying contiact; the second ques-
tion involves a question of fact, Under the
VWM doctrine, the first question requires
an analysis of the lending authority of
the originating creditor — in Madden,
the application of section 85 of the NBA.

In 1833, the Supreme Court confirmed
that it is a “cardinal rule” of usury that
the determination of whether the Joan is
usurious occuss at the time of loan origi-

38. The Solicitor General and OCC recommended that the United
States Supreme Coust deny Midland Furding’s petition for
review because: {1} there is a eircuit split oz the queslion
presented; (2) the parties did not fulty brief the precmption
arguments to the courts belov; and {3) Midiand Funding may
prevail on vemand to the district coust, /4, at 6. The Solicitor
General and QOCC’s recommendation to deny roview should
not affect the persuasiveness of the Solicitor Generals and the
QCC’s analysis of Madden.

39, Brack's Law Dicnionary 1685 (9th ed. 2009); see alse Del.
Code Ann, $L 6, § 2304,

nation,* when the terms of the contract
are set. A loan that is not usurious in its
inception (i.e., that is valid when made)
will not become usurious in the hands of
an assignee," regardless of the interest
rate that that assignee could have charged
if the assignee made the loan directly to
the borrower. Under the VWM doc-
trine, a court should determine whether
the originating entity, here a national
bank, charged a legal rate of interest
on the loan when it originated the loan.

Section 85 of the NBA determines
the interest rate that a national bank may
charge, which is the interest rate allowed
by the laws of the state in which the bank
is located. Under federal law, a national
bank can charge this interest rate to
residents in other states notwithstanding
any interest rate limitation in the other
states.” As Madden correctly concluded,
sections 85 and 86 (the federal usury pro-
vision) do not directly apply to, and so do
not direcily preempt, state usury claims
against third-party nonbank assignees.
However, through the application of the

- VWM doctrine, nonbank assignees can

indirectly benefit from: (1) a national
bank’s rate authority under section 85;
and (2) section 85°s preemption of state
law. Thus, the VWM doctrine allows
assignees of national banks to charge in-
terest at the rate permitted under section
85, without regard to the location of the
botrower or to any inferest rate Hmit in
the borrower’s home state. If an assignee
collects interest at a rate greater than the
legally authorized raie under VWM, then
the assignee could be subject to penalties
under the usury laws of the borrower’s
home state.** Section 86 of the NBA is
irrelevant to the analysis insofar as sec-
tion 86 applies only to national banks.

), Nichols,32T.8. at 109,
41, Gaither, 26 1.5, at 43,
42, See supranate 4.

43, The Solicitor Geneal noted that Midland Punding coutd provail
on remand sven i the district count determines that New York
law applies if Mew Yotk usury law incorporates the YWM
doctrine antt Midland Funding pressrved a VWM mgument.
Bricf of the United States at 19 - 20, Midland Funding’s VWM
argument should follow the aualysis set forth: in this article.

The opinion of the United States
Court of Appeals for the Seventh Cir-
cuit in Olvera v. Blitt & Gaines, PC.*
supports this analysis. The Olvera court
addressed whether the assignee of a
charged-off debt in Ilinois could charge
the same inferest rate that the assignor
(there, the original creditor) charged the

debtor, rather than the lower statutory rate

that would apply if the assipnee extended
credit directly,® First, the Seventh Circuit
determined that the originating credit
card companies did not viclate Illinois
law by charging a higher rate of interest
than provided in the Illinois Interest Act
because one of the originating credit card
comparies was a licensed lender and the
other company was a bank.* Second, the
comrt noied that the debt buyer charged
an interest rate no higher (and actually
lower) than the original, lawful contract
rate.*” Thus, although the unlicensed as-
signee would not be authorized to contract
directly for the interest rate it charged,
the VWM doctrine preserved the terms
of the original bargain and enabied the
assignee to charge the interest rate that
the assignor was authorized to charge.*
Although the Seventh Circuit did not
discuss federal banking law, the Olvera
opinion outlines the proper analysis of
usury claims under the VWM doctrine.

In summary, a nonbank assignee of
a bank loan, as in Madden, is subject
to state wsury law with regard to penal-
ties for usury (since section 86 does not
apply), but commits usury only if the
nenbank assignee collects interest at a
rate greater than the originating national
bank is permitted to charge under the
laws of its “home” state (pursuant to
section 85), because the VWM doctrine
requires courts to analyze whether a
loan was usuricus when it was made.

{Continied on page 263}

44. 431 ¥.3d 285 (7th Cir. 2005),
45. Id. at 286,

46. id. at 287,

A7, M.

48. Id. at289.
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Stay Far Away from the Madden-ing...

VI. Conclusion

Madden has caused tremendous con-
cern in the financial services industry
because the decision has been interpreted
by some to subject nonbank assignees to
state interest rate limits and to invalidate
the VWM doctrine. However, if the
decision is properly limited, the sky is
not falling, The Second Circuit’s deci-
sion should be recognized as merely
clarifying the limits of NBA “complete

(Continued from page 231)

preemption” in answering the specific,
narrow question posed on appeal.® While
the Supreme Court has for the moment
passed on providing controlling guid-
ance on Madden, the Solicitor General’s
brief, supported by the OCC, contains a
well-reasoned analysis of the case and the
relevant principles of federal preemption,
VWM and usury analysis. The financial
services industry should continue to
pursue cases in other circuits, such as

49. The district court's discassion of the VWM doctrine remains
undisturbed and may be supported by further consideration of
the Delaware choice-of-law question on remand.

the Seventh Circuif, to: (1) recognize
the Hmited scope of Madden; and (2)
clarify the proper analysis in usury claims
against assignees of loans. Courts within
the Second Circuit should accept the So-
licitor General’s view that the Second
Circuit overlooked VWM and therefore,
did not overtorn the doctrine. Such courts
can side-step the Second Circuit’s flawed
preemption analysis by focusing on
VWM and choice of law in future cases.




