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RIFFARD V. BANK OF AMERICA:  MISSED 
OPPORTUNITY OR COMING ATTRACTION?   

On November 5, the appeal to the Wisconsin Supreme Court in 
Riffard v. Bank of America N.A. was voluntarily dismissed before 
briefing began.  In 2022, the Circuit Court of Milwaukee County had 
held that the National Bank Act (NBA) preempts the Wisconsin notice 
of default and right to cure notice (RTC) provisions of the Wisconsin 
Consumer Act (WCA),1 finding that the RTC provisions impermissibly 
limit a national bank’s ability to set the terms of credit.2  A 2018 
Wisconsin Department of Financial Institutions letter came to the 
same result.3  But in a February 18, 2025 opinion, the Court of 
Appeals of Wisconsin reversed the Circuit Court’s decision and 
remanded, finding that NBA preemption did not apply, characterizing 
the RTC provisions as a (mere) “procedural” requirement to access 
Wisconsin courts, falling within the “savings clause” for “[r]ights to 
collect debt” under the Office of the Comptroller of the Currency’s 
(OCC) preemption rule for non-mortgage loans.4   

Two federal district courts in Wisconsin have addressed this 
issue previously but split:  The Boerner v. LVNV Funding, LLC5 court 
held that the NBA does not preempt the procedural requirements of 
the WCA.  The Lako v. Portfolio Recovery Associates6 court held that 
the WCA was preempted because Wisconsin’s RTC provisions 
exceed a simple notice requirement and affect “the terms of credit 
itself,” falling within the “preemption” clause of the OCC’s preemption 
rule.7   

In Riffard, the Wisconsin Court of Appeals leaned heavily on the 
U.S. Court of Appeals for the Fourth Circuit’s decision in Epps v. JP 
Morgan Chase Bank, N.A.,8 which addressed deficiency judgements 
under Maryland law.  The Wisconsin Court of Appeals in Riffard 
found “a striking resemblance” between Maryland’s disclosure 
requirement9 and the WCA’s RTC notice requirement.  The national 
bank in Epps had asserted that a required disclosure under Maryland 
law was preempted.  Absent the disclosure, a creditor is not entitled 
to a deficiency judgement under Maryland law and could be limited to 
recovering only principal. 

The Wisconsin Court of Appeals expressly disagreed with the 
Lako court’s analysis, asserting that the WCA’s notice requirement 
“does not exceed the State's governance of debt collection and its 
conditions to bring an action in state court” and specifically “does not 

condition the lending relationship between a national bank and its 
customer.”10    

Wisconsin Consumer Act 

The WCA provides that creditors have no cause of action with 
respect to a consumer credit obligation unless a default has 
occurred.11  With respect to open-end credit plans, default is defined 
as: (i) the failure to pay when due on two occasions within any 12-
month period, without justification under any law; or (ii) the failure to 
observe, without justification under any law, any other covenant of 
the transaction, the breach of which materially impairs the condition, 
value or protection of or the merchant’s right to any collateral 
securing the transactions or materially impairs the customer’s ability 
to pay amounts due under the transaction.12  If a merchant believes 
that a customer is in default, the merchant may give the customer 
detailed written notice of both the alleged default and, if applicable, 
the customer’s right to cure the default.13  

The WCA goes on to say, however, that a merchant may not 
accelerate the maturity of a consumer credit transaction or 
commence an action unless the merchant believes the customer to 
be in default, and then only upon the expiration of 15 days after the 
above notice is given if the customer has a right to cure the default 
under the WCA.14  Cure restores the customer to the customer’s 
rights under the agreement as though no default had occurred.15  

Thus, the WCA, like similar laws in other states, both imposes a 
notice requirement and purports to set conditions on acceleration 
with a right to cure.  The Wisconsin Court of Appeals and Boerner 
court focused upon the first requirement, while Lako took note of the 
second.  The Wisconsin Court of Appeals asserted that the WCA 
RTC requirements “are only triggered when a creditor is attempting 
to collect on a debt, not by the establishment of the lending 
relationship or the creditor's decision to make the loan,”16 flatly 
disagreeing with Lako. 

Preemption principles 

The Wisconsin Court of Appeals addressed Cantero v Bank of 
America, N.A.,17 but started from a premise that state law 
(particularly “traditional areas” like state consumer protection law) is 
ordinarily not to be preempted, but the U.S. Supreme Court in 
Barnett Bank of Marion County, N.A. v. Nelson said the NBA’s grants 
of authority, both enumerated and incidental, are “not normally 

mailto:Alerts@dltlaw.com


  

DREHER TOMKIES  LLP  Alert  

 

      © 2026 DREHER TOMKIES  LLP Page 2 

limited by, but rather ordinarily pre-empt[], contrary state law.”18  As 
the Barnett Bank Court explained, “Congress would not want States 
to forbid, or to impair significantly, the exercise of a power that 
Congress explicitly granted.”19  Accordingly, while a “presumption 
against federal preemption of state law” sometimes applies, that 
principle “is inapplicable to federal banking regulation.”20   

The NBA’s “preemption provision” for non-real estate loans 
states that national bank may make non-real estate loans without 
regard to state law limitations concerning, among other things, “[t]he 
terms of credit, including the schedule for repayment of principal and 
interest, amortization of loans, balance, payments due, minimum 
payments, or term to maturity of the loan, including the 
circumstances under which a loan may be called due and payable 
upon the passage of time or a specified event external to the loan.”21  
The “savings clause” states that state laws on certain subjects not 
inconsistent with the non-real estate lending powers of national 
banks apply to national banks to the extent consistent with Barnett 
Bank.22   

Is Wisconsin’s RTC notice “inconsistent” with the NBA 
under Barnett Bank?   

According to Cantero, a “nuanced” analysis is required.  Can a 
state provision that addresses an area of traditional state control like 
debt collection nonetheless be preempted because the provision is 
inextricably linked to conditions that are subject to preemption?  As 
noted above, the U.S. Supreme Court has said that there is no 
presumption against preemption in the context of NBA preemption23 
and federal courts have recognized that “‘the level of interference 
that gives rise to preemption under the [NBA] is not very high.’”24 

The WCA’s RTC provisions, which restrict acceleration and 
provide for borrower cure (directly affecting the loan contract terms, 
not purely post-default remedies), do not have general application to 
all contracts under Wisconsin law but are particularized to covered 
consumer credit.  They directly address the lender-borrower 
relationship, dictating bank risk-taking and loan terms (by 
conditioning loan acceleration and permitting borrower’s to cure as 
though no default had occurred), thereby affecting both the efficiency 
and the flexibility of a national bank’s lending operations with regard 
to enumerated and incidental federal banking powers.  The WCA’s 
RTC provisions create a classic case of conflict preemption where 
federal law should prevail.25    

The OCC recently issued a proposed preemption determination 
addressing interest-on-escrow.  See our ALERT of Jan. 2, 2026.  
Might the OCC soon issue a similar determination addressing state 
right to cure provisions?   

We are happy to assist with all aspects of program evaluation, 
including structuring, marketing and contract assessment, having 
helped set up the very first bank partnership for a national bank 
private label card following the Marquette decision,26 and will 
continue to follow and report on issues affecting federal preemption 
and state regulation of interstate lending.   

  Mike Tomkies, Elizabeth Anstaett and Mercedes Ramsey 
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LOOKING FOR COMPLIANCE RESOURCES?   

     Among other resources, we publish easy-to-use online subscription 
MULTISTATE DIGESTS that summarize state consumer lending and other 
consumer protection laws.   

     Our CREDIT CARD DIGEST, for example, is organized topically, covers 
state laws applicable to credit card programs of federally and 
state-chartered financial institutions from an out-of-state issuer 
perspective and includes an analysis of statute applicability.  While 
targeted to card programs, the resource can also be valuable to 
revolving and installment programs of all types.   

     Creditors, marketers, servicers and merchants should find our 
resources invaluable for program development and regulatory 
compliance.   

     Contact us for details! 
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